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PART I: INTRODUCTION AND PURPOSE OF THIS WORKING PAPER
A. The Problem This Paper Addresses
The 2000 ABA Model Procurement Code for State and Local Governments (the "MPC" or the "Code") is a foundational instrument of American public procurement law. Adopted in whole or substantial part by a majority of states, it has served as a reliable framework for competitive, transparent, and accountable government purchasing for more than two decades. Its core architecture, organized around competitive sealed bidding, competitive sealed proposals, sole source awards, and small purchases, reflects the procurement landscape of its era: a world in which most government needs could be specified with reasonable precision before a solicitation was issued, and in which the principal risks to be managed were favoritism, waste, and the suppression of competition.
That architecture does not serve governments well when the need is genuinely novel, not merely complex or unfamiliar. By "genuinely novel," this paper means something precise: a technology, service, or solution that does not yet exist in commercially deployable form and whose optimal design or implementation path is unknown not only to the procuring government but to the market as a whole. Large language model artificial intelligence systems as of 2022 and 2023 provide the clearest recent illustration of this category. No government had deployed LLM-based systems at enterprise scale. No commercial product existed that met government needs out of the box. No vendor could honestly price the work. No specification could be written because the solution space had not been mapped. Every pathology that this paper describes played out in real time: agencies that procured LLM capabilities through standard competitive sealed proposals received proposals ranging from vaporware to overengineered legacy integrations; agencies that used sole source created immediate vendor lock-in before learning anything meaningful; and the governments that fared best were those that ran structured exploratory pilots with multiple vendors before committing to any single approach. LLM AI is used throughout this paper as the primary illustrative example precisely because it is genuinely new to everyone, not merely unfamiliar to government, and because its procurement history is recent enough and widely enough shared that its lessons are accessible to every member of this committee.
For genuinely novel needs, the standard procurement cycle produces compounding failures. The agency cannot write meaningful specifications because the solution space has not been explored. Vendors cannot price reliably because the scope of work is undefined. Competition degenerates into a contest of confident assertions rather than demonstrated capability. And the government, having awarded a contract, finds itself locked into a particular vendor and approach before it has learned enough to know whether either was right.
The term commonly used for the exploratory phase of such a procurement is "proof of concept," or PoC. A PoC procurement asks not for a finished product but for evidence that a proposed approach can work at all, under conditions sufficiently close to real-world deployment to be meaningful. Done well, a PoC is a structured experiment: it has a defined question, multiple competing hypotheses, a method for generating evidence, and a principled basis for deciding what to do next. Done poorly, or done under procurement rules designed for something else entirely, it is an expensive way to discover problems that could have been identified earlier and more cheaply.
The MPC currently has no dedicated mechanism for PoC procurement. Agencies seeking to run a PoC must force it into one of the existing source selection categories. Neither competitive sealed proposals nor sole source authority is well suited to the task, for reasons developed in Part II. The consequences are visible in practice across every technology domain where genuinely novel solutions have been sought, with LLM AI procurement as only the most recent and most visible example.
This working paper proposes to address these failures through targeted amendments and additions to the MPC. The centerpiece is a new Article 3B, establishing a self-contained procedural framework for PoC procurement of genuinely novel technologies. Article 3B is supplemented by conforming amendments to existing MPC provisions on source selection, specifications, and professional development. Together, these changes are designed to give state and local governments a legally sound, protest-resistant, and practically workable pathway for exploring truly novel solutions without abandoning the core values of competition, transparency, and accountability that the MPC was designed to protect.
The proposed framework also addresses dimensions of PoC procurement that the existing literature largely overlooks. The first is the fiduciary character of government procurement when the technology being explored involves citizen data or citizen-facing services, imposing constraints on PoC design and execution that go beyond conventional procurement accountability. The second is the operational distinction between PoC work conducted in sandboxed environments and PoC work conducted against live production systems, a distinction with profound implications for data integrity, security, service continuity, and legal liability. The third is the structure of performance accountability across complex multi-party PoC relationships, where the actual expertise and the actual risk of failure are concentrated in subcontractors who bear no direct legal obligation to the government under conventional procurement contract doctrine. Each of these dimensions is addressed in the proposed framework through mechanisms calibrated to their specific risk profiles.
B. Scope and Limitations of This Paper
This paper addresses procurement of proof-of-concept artifacts for goods, services, and technologies that are genuinely novel, meaning they lack commercially available equivalents meeting the government's functional need as demonstrated by documented market research. It does not address ordinary innovative procurements, in which the solution space is known even if the options are varied, or technology modernization projects, in which legacy systems are replaced by commercially available alternatives. Those procurements present distinct challenges that the existing MPC framework, with its competitive sealed proposal mechanism and performance-based specification guidance, already addresses reasonably well.
This paper also does not address federal procurement law, although it draws on federal models where those models illuminate design choices for state and local frameworks. State and local procurement operates under different constitutional, statutory, and political constraints than federal acquisition, and proposals designed for the Federal Acquisition Regulation cannot be transplanted wholesale into a model state code.
Finally, this paper presents its recommendations as recommendations, not as committee positions. Where the paper takes positions on contested policy questions, as it must to be useful, it explains its reasoning fully so that the committee can evaluate, modify, or reject those positions on their merits. On questions where reasonable practitioners disagree, this paper identifies the disagreement, explains the competing considerations, and states a preference with reasons, leaving the ultimate judgment to the committee and to adopting states.
C. Organization of This Paper
Part II examines the specific ways in which the current MPC framework fails to accommodate genuinely novel PoC procurements, addressing in sequence the competitive sealed proposal forced fit, the solution bias problem, the sole source trap, the legal distinction between technology new to government and technology new to everyone, the minimum viable product concept as the analytical bridge between PoC and production procurement, the fiduciary dimension of government PoC procurement, the operational risks of live versus sandboxed system testing, and the contract management and subcontractor accountability challenge that persists after the procurement phase ends, and the case for formalizing government procurement consortia as knowledge-generation and market-shaping instruments rather than merely as logistics mechanisms. Part III surveys the existing frameworks whose design choices inform the proposals in this paper, including a dedicated section on the StateRAMP model as an analogy for subcontractor prequalification. Parts IV through VIII present the proposed statutory language and Official Comments, the conforming amendments to existing MPC articles, the intellectual property framework, the Consortium Toolkit, and the implementation and adoption roadmap.
PART II: THE PROBLEM IN DETAIL
A. How the Current MPC Handles Proof-of-Concept Procurement
The 2000 MPC establishes a hierarchy of source selection methods in Article 3, arranged in descending order of competitive formality. Competitive sealed bidding is the default for procurements in which specifications can be fixed in advance and award can be made to the lowest responsive and responsible bidder. Competitive sealed proposals are authorized when the nature of the procurement does not permit the specification and financial evaluation required for sealed bidding, permitting evaluation of factors in addition to price as long as their relative weight is stated in the solicitation. Sole source procurement is permitted when the procurement officer determines in writing that there is only one source for the required supply, service, or construction item. Small purchases and emergency procurements provide simplified procedures for low-value or time-critical needs.
None of these categories was designed with genuinely novel PoC procurement in mind, and none fits it well. The practical consequence is that agencies seeking to run a PoC must choose between competitive sealed proposals and sole source, each of which introduces characteristic distortions.
1. The Competitive Sealed Proposal Forced Fit
Competitive sealed proposals are the most commonly used method for PoC procurements because they offer the most flexibility: they allow evaluation of technical approach, management capability, and risk alongside price, and they permit discussions with offerors before final award. But the CSP mechanism still requires the agency to issue a Request for Proposals that describes the supply, service, or construction item to be procured with sufficient specificity to permit evaluation of proposals on comparable terms.
For genuinely novel PoC procurement, this requirement is internally contradictory. The agency is seeking to explore a solution space that has not yet been mapped. If it knew enough to specify the procurement with the precision CSP requires, it would not need a PoC. The result is one of two pathologies. Either the agency writes specifications that are deliberately vague, inviting a protest under Section 9-202 that the solicitation fails to provide a clear basis for evaluation; or the agency writes specifications that are artificially precise, encoding assumptions about the solution that the PoC was supposed to test. The second pathology is far more common and far more damaging, because it is invisible: the specification appears compliant on its face while systematically excluding the most innovative approaches.
The LLM AI procurement experience illustrates both pathologies. Agencies that issued open-ended RFPs for "AI language capabilities" received proposals so varied in scope, approach, and price that evaluation was effectively impossible and protests were nearly certain. Agencies that issued more specific RFPs describing particular model architectures or integration patterns attracted only vendors whose offerings matched the assumed approach, excluding the developers whose novel methods ultimately proved most effective. Neither result served the government or the public well.
2. The Solution Bias Problem
Solution bias is the systematic tendency of procurement specifications to describe means rather than ends, substituting a particular assumed solution for the underlying need the government is actually trying to meet. It is not a product of bad faith. It arises naturally from the way agencies develop requirements: the officials who draft specifications are most familiar with existing approaches; the vendors who participate in pre-solicitation market research have strong incentives to describe the problem in terms that favor their own solutions; and the legal requirement to maximize competition, implemented through the specification standards of Section 4-102, is conventionally satisfied by ensuring that the specification does not favor a particular brand or proprietary item, not by ensuring that the specification does not favor a particular class of solution.
The practical effect of solution bias on PoC procurement is severe. Consider an agency seeking to reduce energy consumption in its facilities. A specification asking for "proposals for advanced HVAC control systems" will attract HVAC vendors offering incrementally improved controls. A specification asking for "solutions to achieve a thirty percent reduction in facility energy consumption at or below current operating cost" will attract the same HVAC vendors and also passive design consultants, behavioral change specialists, distributed generation providers, and vendors whose approaches do not fit any existing procurement category. The agency has no way of knowing in advance which class of solution will be most effective. A PoC process designed to explore that question should not foreclose the answer before the exploration begins.
The LLM AI analogue is direct: an agency that specifies "a large language model capable of responding to citizen inquiries about benefits eligibility" has already made a technology choice before the exploration begins. An agency that specifies "a solution that reduces the average time for a citizen to receive an accurate answer to a benefits eligibility question from fourteen days to one day, at a cost per interaction below the current telephonic baseline" has defined the problem without prescribing the solution, and may discover that an LLM, a redesigned self-service portal, a retrained human workforce, or some combination of all three best meets the need.
3. The Sole Source Trap
Some agencies respond to the CSP forced-fit problem by using sole source authority for PoC procurement, reasoning that a technology genuinely new to everyone has, by definition, no established market and therefore satisfies the Section 3-205 requirement of a single available source. This reasoning is legally questionable and practically counterproductive.
It is legally questionable because Section 3-205 is designed for procurement of a defined item from a vendor who uniquely provides it, not for exploration of an undefined solution space. A technology genuinely new to everyone typically has multiple potential developers, even if none has yet produced a deployable product. Awarding sole source authority to one of them based on novelty alone is difficult to defend against a protest by a competing developer who can plausibly claim equivalent capability.
It is practically counterproductive because sole source awards for PoC work create vendor lock-in before the government has learned anything. If the sole source vendor's approach fails, the government has no competitive alternatives and no documented basis for redirecting the work. If it succeeds, the government finds itself in a follow-on negotiation with a vendor who has no competition and knows it. The LLM AI procurements that produced the worst outcomes were predominantly sole source awards made on urgency or uniqueness grounds before the solution space had been adequately explored.
B. Why "New to Everyone" Requires a Different Legal Architecture
The distinction between a technology that is new to the procuring government and a technology that is new to everyone is legally and practically significant, and the MPC's current framework does not recognize it.
A technology that is new to the government but commercially available presents a specification challenge: the agency must learn enough about the market to write a specification that captures what it needs without inadvertently favoring incumbents or familiar approaches. This is a solvable problem within the existing MPC framework, using market research, industry days, requests for information, and performance-based specifications. The solution space is known; the agency's task is to access it effectively.
A technology that is new to everyone presents a fundamentally different challenge. The solution space has not been explored. No vendor can propose a proven approach because no proven approach exists. The government cannot evaluate proposals against a performance baseline because no baseline has been established. Risk cannot be priced because it has not been characterized. In this environment, the standard competitive procurement cycle, which requires the agency to know what it wants before it asks for it, is not merely inconvenient. It is structurally incapable of producing the information the agency needs to make a rational procurement decision.
What is needed instead is a structured process for generating that information: a set of procedures that authorizes and manages competitive exploration of an unknown solution space, produces reliable evidence about which approaches are promising, maintains competition throughout the exploratory process, and creates a legally defensible record at each decision point. This is what Article 3B is designed to provide.
C. The Minimum Viable Product as Analytical Bridge
The concept of the minimum viable product performs essential analytical work in the PoC procurement framework that existing procurement doctrine does not provide. Without it, the framework has a structural gap: a successful PoC proves that an approach is feasible, but it does not define what the government should procure next. The MVP concept fills that gap by naming the intermediate artifact that connects exploratory work to production procurement.
A minimum viable product, in this context, is the simplest version of a solution that meets the government's stated functional need with sufficient reliability to justify transition to production procurement. It is neither a PoC artifact, which demonstrates feasibility under controlled conditions, nor a production system, which delivers the full capability at operational scale. It is the output of Phase 3 piloting under Article 3B: a working implementation, tested against real or near-real conditions, that has produced enough evidence about performance, cost, and risk to permit the government to specify a production procurement with precision and confidence.
The MVP concept has three specific implications for the Article 3B framework. First, it provides a legally precise triggering condition for the transition to production: the government is ready to procure when it has a documented MVP, not merely when the PoC has "succeeded" in some undefined sense. Second, the MVP produced during Phase 3 becomes the functional baseline against which the production procurement is specified, directly solving the specification problem at the production stage. Third, the MVP is the first artifact that may appropriately be tested against live systems under controlled conditions, making Phase 3 live-system authorization the natural MVP validation gate and connecting the operational risk framework of Section E to the phased process structure of Article 3B.
Returning to the LLM AI example: a government agency exploring LLM-based citizen services would complete Phase 1 by documenting competing conceptual approaches to meeting the defined functional need, Phase 2 by building and testing working prototypes in sandboxed environments against representative but non-production data, and Phase 3 by deploying the most promising two or three prototypes in controlled live environments with real citizens and real data under specific safeguards. The artifact that emerges from Phase 3, the version that demonstrably meets the functional need at acceptable cost and risk under real conditions, is the MVP. It becomes the specification for production procurement. The government now knows what it is buying, and it knows this from evidence rather than assertion.
D. The Fiduciary Dimension of Government PoC Procurement
Standard procurement law treats government as a sophisticated commercial buyer with public accountability obligations layered on top. That framing is adequate for most procurement contexts, where the government is purchasing a well-defined good or service whose risks fall primarily on the government itself. It is not adequate for PoC procurement of technologies that involve citizen data, citizen-facing services, or infrastructure that citizens depend on for the exercise of civic rights and the receipt of government benefits.
When government procures novel technology in these domains, it is not merely a buyer spending public money. It is a trustee whose institutional obligations run not to itself but to the citizens whose data, services, and institutional trust are implicated in the procurement. This obligation is not created by Article 3B; it is a pre-existing feature of the constitutional and common law relationship between government and citizen, grounded in the structural fact that citizens cannot meaningfully consent to or withdraw from their relationship with government the way a commercial counterparty can withdraw from a transaction. The government holds citizen data, manages citizen services, and administers civic infrastructure as a matter of legal compulsion on the citizen's part. That compulsion is the source of the trustee's obligation.
The Fiduciary Commons framework, which proposes constitutional architecture for government stewardship of citizen data and civic information systems, articulates this obligation with particular clarity in the technology procurement context. Its core proposition is that the constitutional obligation already exists and that government is in breach of it when it treats citizen data as a procurement asset to be traded, licensed, or exposed to vendor access without the specific protections that a trustee relationship requires. Article 3B does not attempt to codify the full Fiduciary Commons framework, which addresses matters well beyond the scope of a procurement code. Instead, it operationalizes the fiduciary obligation through three specific procedural requirements whose combined effect is to ensure that the trustee's duty of care, duty of loyalty, and duty of disclosure to citizen-beneficiaries are honored in the design and execution of every PoC procurement that implicates their interests.
The duty of care is expressed through the citizen impact assessment required as part of the PoC authorization finding. Before a PoC involving citizen data or citizen-facing services may be authorized, the procurement officer must document the nature and scope of citizen interests implicated, the risks to those interests if the PoC fails or is misused, and the specific measures in place to protect those interests throughout the procurement.
The duty of loyalty is expressed through the citizen data carve-out in the intellectual property framework. Notwithstanding any other provision governing intellectual property rights in Article 3B, data pertaining to identifiable citizens generated or processed during a PoC procurement remains the exclusive property of the procuring government, may not be retained, used, or commercialized by any vendor or subcontractor beyond the scope of the PoC contract, and must be returned or destroyed at contract completion in accordance with the government's existing data retention obligations. The reference to subcontractors here is deliberate and connects directly to the flow-down liability framework discussed in Section F: the citizen data protection obligation must reach every entity in the contracting chain that touches citizen data, not merely the prime contractor.
The duty of disclosure is expressed through the service continuity and notification requirement in the safeguards section. A PoC operating on or proximate to live citizen-facing systems must include a documented service continuity plan, and citizens dependent on affected services must be notified of the PoC and any potential service impacts before Phase 3 live-system testing begins.
These three requirements are the minimum procedural expression of a substantive obligation that extends well beyond the procurement code. The Official Comment to Section 3B-101 develops the underlying analysis in full. For purposes of this Part, it is sufficient to note that the fiduciary dimension of PoC procurement is not an add-on consideration to be addressed after the procurement framework is designed; it is a structural constraint that shapes the framework from the outset.
E. Live Systems, Sandboxed Systems, and Operational Risk
The question of whether a PoC operates against live production systems or in an isolated environment is not merely a technical implementation choice. It is a legally and operationally significant determination that controls the entire risk profile of the procurement, implicates the government's fiduciary obligations to citizens, and must be made explicitly, documented in the administrative record, and governed by clear procedural requirements before the PoC begins.
The risks associated with live system PoC work fall into four distinct categories, each requiring separate treatment in the procurement framework.
Data integrity and corruption risk arises when a PoC operating against live systems modifies, overwrites, or contaminates production data in ways that cannot be reliably reversed. For government systems, corrupted data may affect benefits determinations, voter registration records, tax accounts, licensing files, or public safety databases. The harm to individual citizens from corrupted government records can be severe, long-lasting, and difficult to remedy through ordinary legal processes. The procurement framework must treat this risk as categorically different from ordinary contract performance risk, because its consequences fall on citizens who are not parties to the procurement contract.
Security breach risk arises when a PoC vendor given access to live systems, even with contractual restrictions, expands the government's attack surface. Novel technologies being tested may have unknown security properties that sandboxed evaluation is specifically designed to assess before live exposure. A security breach occurring during a PoC is not merely a contract failure; it may constitute a breach of the government's independent obligations under state data protection law and may trigger notification requirements, regulatory consequences, and liability that the procurement contract cannot address or limit.
Service continuity risk arises when PoC work degrades or interrupts services that citizens depend on. Government services differ from commercial services in a legally relevant way: citizens often have no alternative provider and no meaningful ability to opt out. An interruption in a benefits payment system, a court filing system, or an emergency services dispatch platform caused by PoC work is not an ordinary service disruption. It is a failure of the government's independent obligation to maintain the services for which it was established.
Legal liability risk arises from the interaction of the preceding three categories. When PoC work causes harm to a citizen through data corruption, security breach, or service interruption, the allocation of liability between the government and the vendor in their contract does not determine the government's liability to the citizen. The government's independent tort, constitutional, and statutory obligations to citizens may create liability that contractual indemnification provisions cannot eliminate. The procurement framework must address this not by attempting to limit government liability to citizens, which would be both inappropriate and likely unenforceable, but by requiring the risk management measures that make harm to citizens unlikely to occur.
The Article 3B framework addresses these risks through a tiered system access model calibrated to the phased process structure. Phase 1 solution design work and Phase 2 prototyping must be conducted in sandboxed environments using representative but non-production data by default, with live system access in these phases requiring written justification and additional safeguards. Phase 3 piloting may involve live system access under specific conditions: a documented security assessment, a service continuity plan, prior citizen notification where service impacts are possible, and specific contractual provisions, including flow-down clauses applicable to all subcontractors, addressing data integrity, breach notification, and liability allocation. The tiered model reflects the convergence of the MVP concept and the fiduciary analysis: Phase 3 is where the MVP is validated against real conditions, and it is also where the government's fiduciary obligations to citizens are most directly engaged.
F. Contract Management, Subcontractor Risk, and Flow-Down Liability
The procurement framework governs how governments select vendors and structure PoC contracts. Contract management governs what happens after those contracts are awarded, through the full arc of Phase 1 solution design, Phase 2 prototyping, Phase 3 piloting, and ultimately MVP validation and production transition. In genuinely novel technology procurement, the contract management challenge is as significant as the procurement design challenge, and the existing MPC framework is as silent on the former as it is inadequate on the latter.
The core contract management problem in complex PoC work is the mismatch between formal accountability and actual expertise. The prime contractor bears full legal responsibility for all work performed under the PoC contract, including the work of its subcontractors. But in genuinely novel technology procurement, the prime is typically a systems integrator or program manager whose comparative advantage is organizational, contractual, and administrative rather than deeply technical in every relevant domain. The actual expertise sits with subcontractors: the machine learning engineers, the security architects, the data scientists, the domain specialists whose work either succeeds or fails at the technical level. The prime may lack the technical depth to meaningfully supervise their work, detect their failures early, or even recognize what material breach looks like in a subdiscipline it does not itself practice.
The government is doubly removed from the source of risk. It contracted with the prime because it lacked the technical expertise to manage the work directly. The prime manages the subcontractors to the extent its own expertise permits. The subcontractors perform the work whose quality the government most needs to assure and least has the capacity to independently verify. The conventional procurement contract structure, which places the government's legal relationship exclusively at the prime level, is upside down relative to where the actual risk lives.
1. The Limits of Prime Contractor Responsibility
The conventional response to this problem is to require the prime to include robust subcontractor oversight provisions in its subcontracts and to hold the prime fully accountable for subcontractor failures through its primary contract with the government. This approach is adequate when three conditions are met: the prime has genuine technical supervisory capacity over the subcontractors' work; the harm from subcontractor failure is primarily financial and can be remedied through the prime's indemnification obligation; and the government has sufficient technical capacity to detect subcontractor failures through its contract administration relationship with the prime. In genuinely novel PoC procurement, none of these conditions is reliably present.
The prime may lack the technical capacity to supervise specialized subcontractor work in domains it does not practice. The harm from subcontractor failure in PoC work involving citizen data or live systems is not merely financial; it includes data corruption, security breach, service interruption, and the fiduciary consequences to citizens that no indemnification provision can fully remedy. And the government, which contracted with the prime precisely because it lacked direct technical expertise, is poorly positioned to detect subcontractor failures through the filter of the prime's contract administration reports.
2. The Flow-Down Clause Approach to Direct Accountability
This paper recommends addressing the subcontractor accountability gap through mandatory flow-down clauses rather than through statutory extension of privity between the government and subcontractors. Extending privity by statute would require every subcontractor to bear the full range of government contract obligations, including procurement integrity requirements, protest exposure, and administrative law compliance, that are calibrated for prime contractor relationships and would create unmanageable complexity and liability exposure for specialized subcontractors whose participation is essential to genuinely novel PoC work. The flow-down approach achieves direct accountability for defined categories of harm without imposing the full burden of a direct government contract relationship.
Under the proposed framework, Article 3B requires that every PoC contract include mandatory flow-down clauses, drafted to name the government as an express third-party beneficiary, covering three specific categories of subcontractor obligation. First, data protection and security obligations: every subcontractor that touches citizen data or has access to government systems must be contractually bound, directly to the government as a named beneficiary, to the same data handling, security assessment, breach notification, and data return or destruction obligations that the prime bears. This implements the citizen data protection dimension of the fiduciary framework at every level of the contracting chain where citizen data is actually handled, rather than only at the prime level where the data protection obligation may be formally present but practically unenforceable.
Second, material breach and gross negligence liability: every subcontractor performing core technical work under a PoC contract, defined in the flow-down clause as work whose failure could cause data corruption, security breach, service interruption, or material deviation from the PoC's defined learning objectives, must be contractually bound to the government as a named third-party beneficiary for direct liability in the event of material breach or gross negligence. The government's right of direct action against a subcontractor under this clause is independent of, and does not require, the prime's prior exercise of its contractual rights against the subcontractor. This ensures that the government has a legal basis for immediate action against the responsible entity when subcontractor failure causes harm, without being dependent on the prime's willingness or financial capacity to pursue the claim.
Third, material misrepresentation of qualifications or capabilities: every subcontractor must be contractually bound to the government as a named third-party beneficiary for direct liability in the event of knowing misrepresentation of its technical qualifications, security posture, or performance capabilities in connection with the PoC procurement or performance. In genuinely novel technology procurement, where the government cannot independently verify technical claims and must rely on vendor representations as a practical matter, direct liability for fraudulent misrepresentation provides a deterrent that the prime-only liability structure does not. A subcontractor that knowingly misrepresents its AI model validation capabilities, its security certifications, or its data handling practices bears consequences independent of whether the prime chooses to pursue its contractual remedies.
3. Contract Management Infrastructure for Novel PoC Work
Flow-down clauses address the liability structure of subcontractor relationships but do not by themselves solve the contract management problem of how the government detects and responds to subcontractor performance failures in real time. Three additional contract management mechanisms are recommended for incorporation into Article 3B's process provisions.
The first is the independent technical monitor, modeled on the construction industry's owner's representative. For Phase 3 PoC work involving live system access or citizen data, Article 3B requires that the government designate or procure an independent technical monitor with demonstrated expertise in the relevant technical domain. The monitor's role is to provide the government with an expert technical perspective on PoC performance that does not depend on the prime's own reporting. The monitor is not a member of the contracting chain and bears no supervisory authority over the prime or subcontractors; its function is purely advisory and reportorial to the government. This addresses the government's technical capacity deficit without restructuring the contract relationship.
The second is the milestone escrow arrangement, which supplements or replaces conventional performance bonds for PoC work where the binary pass/fail logic of a surety bond is ill-suited to iterative exploratory performance. Under a milestone escrow arrangement, a defined percentage of each phase payment is held in escrow pending acceptance of the phase deliverables against pre-published criteria. If the deliverables fail acceptance, the escrowed funds are available to the government for remediation costs or recompetition expenses without requiring litigation or bond claim proceedings. The escrow structure is calibrated to the phase structure: smaller escrow percentages for Phase 1 and Phase 2, where failure is an expected possibility and the stakes are lower, and larger escrow percentages for Phase 3, where live system access and citizen data are involved and the consequences of failure are more severe.
The third is the structured phase gate review, which formalizes the transition between PoC phases as a documented government decision rather than a contractor-managed milestone. At each phase gate, the government, advised by the independent technical monitor where one has been designated, reviews phase deliverables against pre-published acceptance criteria, assesses the performance of each competing vendor, makes a documented downselect decision, and authorizes or declines to authorize the next phase. The phase gate record becomes part of the administrative file that protects the government against protests at each transition point. It also creates the documented learning record that the post-PoC reporting requirement is designed to capture and preserve.
Together, the flow-down clause framework, the independent technical monitor, the milestone escrow arrangement, and the structured phase gate review constitute a contract management architecture suited to the specific risks of genuinely novel PoC procurement. Each element addresses a distinct failure mode; each is grounded in existing practice in analogous procurement contexts; and together they ensure that the careful procurement design of Article 3B is matched by an equally careful contract management structure for the period after the procurement phase ends.
G. Government Consortia as Knowledge-Generation and Market-Shaping Instruments
The preceding sections of Part II describe failures of the current MPC framework: ways in which existing procurement methods are structurally inadequate for genuinely novel PoC work. This section describes an opportunity the current framework fails to capture. Government procurement consortia, properly formalized, are not merely a logistics mechanism for distributing the cost of a shared procurement. They are a structural instrument for generating knowledge that no single government can produce alone, for shaping the technology market toward solutions built with public-interest requirements embedded at the foundational level, and for creating the standard-setting leverage that transforms good procurement practice into good market practice. The case for formalizing consortia in Article 3B rests on all three of these functions.
1. Risk Distribution and Shared Learning
The epistemological argument for consortia is the most fundamental and the most underappreciated in the existing procurement literature. A single-government PoC produces one data point about whether an approach works in one operational environment. A ten-government consortium running a common PoC framework under shared acceptance criteria produces ten data points across varied operational environments, and the variation is analytically valuable in ways that a single experiment cannot replicate. A solution that performs well in a large state's enterprise environment but fails in a rural county's infrastructure tells the field something important about what the solution actually requires and where it should not be deployed. That knowledge has value well beyond the immediate procurement.
There is a failure-value dimension to this argument that procurement law has almost entirely failed to capture. In commercial research and development, failed experiments are as valuable as successful ones because they eliminate approaches, redirect investment, and prevent the compounding of sunk costs. Government procurement has almost no mechanism for generating equivalent value from procurement failures. Failed procurements are politically sensitive, legally contested, and rarely documented honestly. The contracting files go into an archive. The knowledge they contain does not circulate. The next jurisdiction attempting a similar procurement starts from scratch, often repeating mistakes whose costs have already been borne by others.
The consortium Post-PoC Report requirement in Section 3B-308(e), combined with the case study library of Toolkit Component 10, is a structural solution to this problem. A consortium that fails to produce an MVP has still produced something of significant public value if its failure is honestly documented, made publicly available, and incorporated into the shared knowledge base that future adopters can access. The mandatory reporting requirement is not merely an accountability mechanism; it is the instrument through which the consortium generates the institutional learning that is its most durable public benefit. Formalizing the consortium in the MPC is the prerequisite for making that reporting obligation enforceable and for giving the resulting record the institutional standing that makes it useful to others.
This framing also clarifies the relationship between consortium scale and consortium value. A consortium is not valuable simply because it is large. It is valuable because its scale generates variation in operational experience, variation in failure modes, and variation in the conditions under which solutions succeed or fail. A consortium of governments with genuinely different operational environments, different infrastructure baselines, different citizen population characteristics, and different regulatory contexts produces more useful knowledge per dollar spent than a consortium of governments that are functionally identical. The Article 3B framework should reflect this by encouraging diversity of membership in Consortium Procurements, not merely breadth of participation.
2. Market Power and Demand Aggregation
The economic argument for consortia is more familiar but deserves fuller development than it receives in existing cooperative purchasing literature. Demand aggregation changes the government's position in the vendor market in two distinct ways. The first is participation: vendors who would not engage with any single small jurisdiction will engage with a consortium representing sufficient combined demand to justify the investment of developing a genuinely novel solution. This is particularly important for PoC Procurement, where the absence of a commercial market means that vendor participation must be earned by the credibility and scale of the procurement opportunity rather than assumed from market interest.
The second effect is more consequential: demand aggregation changes the terms on which the market develops. When a consortium representing substantial combined deployment volume specifies a particular approach to citizen data protection, security architecture, or interoperability as a condition of PoC participation, vendors investing in that technology domain build to that specification across their entire product line, not merely for the consortium contracts. The consortium is not just buying a solution; it is establishing what solutions exist. The federal government's early procurement of integrated circuits drove the semiconductor industry toward civilian commercialization at a scale and speed that the private market alone would not have achieved. State and local government consortia for genuinely novel technologies can play an analogous role at a smaller but still significant scale, particularly in domains where government is a lead adopter rather than a downstream commercial buyer.
This market-shaping function is most potent in the early phases of a technology's development, precisely when PoC Procurement is most relevant. A vendor community building toward commercial deployment of a genuinely novel technology is highly sensitive to signals about what large, credible buyers will require. A well-designed consortium PoC that embeds demanding standards for data protection, interoperability, and accountability into its acceptance criteria sends a clear market signal: solutions that meet these standards will have a path to significant public sector deployment; solutions that do not will face barriers. That signal, multiplied across the vendor community, shapes investment decisions long before any individual contract is executed.
3. Standard-Setting Through Collective Action
The standard-setting argument follows from the market power argument but operates through a different mechanism. Market power works through contract terms: vendors who want the business build to the specification. Standard-setting works through market legitimacy: when enough credible governments adopt a common standard through consortium procurement practice, that standard becomes the reference point against which all solutions in the domain are evaluated, even by buyers who are not consortium members.
StateRAMP illustrates this dynamic precisely. StateRAMP did not achieve its current market influence by mandating anything; it has no mandate authority. It achieved influence by aggregating enough state and local government demand for its security authorization standard that vendors who wanted to sell into the state and local market built to that standard as a matter of business practice, because the alternative was explaining to every prospective customer why they had not achieved a widely recognized baseline. A formalized PoC consortium framework in the MPC creates the same dynamic for the domains that Article 3B covers: common outcome-based specification practices, common citizen data protection requirements, common interoperability standards, and common subcontractor accountability expectations embedded in consortium contracts become the market baseline for genuinely novel technology procurement broadly, not merely for consortium members.
The standard-setting function also has a temporal dimension that the paper should note explicitly. Standards set early in a technology's development are far more durable and far less costly to enforce than standards imposed after market patterns have solidified. The window for embedding public-interest requirements into the architecture of genuinely novel technologies is narrow: it closes when commercial deployment reaches sufficient scale that retrofitting becomes prohibitively expensive. Government consortia that engage in PoC Procurement during that window, and that use their collective demand to embed demanding standards in the foundational contracts through which novel technologies enter public deployment, are exercising a form of market governance that later regulatory action cannot replicate at equivalent cost or effectiveness.
4. The Constitutional Dimension and the Cooperative Federalism Exception
The formalization of government procurement consortia in a model state code raises the question of whether consortium agreements among states require congressional consent under the Compact Clause of Article I, Section 10 of the United States Constitution. The question has been examined and the answer is clear: cooperative procurement agreements of the kind contemplated by Article 3B fall comfortably within the cooperative federalism exception to the Compact Clause, which requires congressional consent only for agreements that increase state political power at the expense of federal supremacy or that directly affect federal interests. Procurement cooperation does neither. The Supreme Court's Compact Clause jurisprudence, and the decades of NASPO ValuePoint operation across forty-seven states without a successful compact challenge, provide convergent authority for this conclusion. Adopting states should satisfy themselves that their state constitutional provisions governing interstate cooperation, where they exist, are consistent with the Article 3B consortium structure, but the federal constitutional question does not present a material obstacle to adoption.
5. Consortia as Instruments of Constitutional Stewardship
The market-shaping function of government consortia has implications that extend beyond procurement efficiency into the domain of constitutional responsibility. When government procures novel technology that will process citizen data, deliver citizen services, or make decisions affecting citizens' rights, the procurement decision is not merely a commercial transaction. It is an exercise of the government's institutional role as trustee of the public interest, and the standards embedded in that procurement decision determine, in significant part, whether the technology is built to honor or to compromise the constitutional relationship between government and citizen.
A consortium that uses its collective demand to require that genuinely novel technologies be built with citizen data protection, interoperability, algorithmic accountability, and service continuity as foundational architectural requirements is doing more than good procurement practice. It is exercising the market-shaping leverage that the procurement phase uniquely provides to ensure that technologies entering public deployment are compatible with the constitutional obligations that government bears to the citizens they will serve. Once a technology is deployed at scale and market patterns have solidified, that leverage is largely gone.
The Fiduciary Commons framework, which proposes constitutional architecture for government stewardship of citizen data and civic information systems, is one serious and rigorous effort to articulate what those foundational requirements should look like in legal and technical terms. It is cited here not as the definitive answer but as an example of the kind of principled constitutional analysis that procurement standard-setting requires. The questions the Fiduciary Commons addresses, including what government owes citizens when it processes their data, what structural safeguards are required when novel technology mediates civic relationships, and where the constitutional boundaries of government technology deployment lie, are questions that multiple legal and technical frameworks are actively working to answer. Procurement consortia create the leverage to require that those questions be answered in contract before technology is deployed rather than in litigation after harm has occurred. How those answers are developed, and which frameworks prove most useful in developing them, is an open and important question that extends well beyond the scope of this working paper. What the consortium mechanism ensures is that the leverage to require answers exists and is used.


PART III: SURVEY OF EXISTING FRAMEWORKS
The proposals in this paper do not emerge from theory alone. A number of jurisdictions and programs have developed practical responses to the problem of procuring genuinely novel technologies, and their experience provides both design guidance and evidentiary support for the specific choices made in Article 3B. This Part surveys the most instructive of those frameworks, identifying for each the specific design elements that Article 3B adopts, modifies, or declines to follow, and explaining the reasons for each choice.
A. Maryland COMAR 21.05.16: State-Level PoC Authorization
Maryland's Code of Maryland Regulations Title 21, Chapter 21.05.16 (COMAR 21.05.16), provides the most developed state-level model for PoC procurement authorization in the United States. Enacted to address the practical problem of procuring innovative technology products and services before they reached full commercial availability, COMAR 21.05.16 authorizes state agencies to conduct PoC pilots for innovative technology under a defined approval process requiring sign-off from the agency head and the Secretary of Information Technology.
The Maryland framework contributes three design elements that Article 3B adopts in modified form. First, the approval requirement creates an administrative record anchoring the PoC designation against protest. Article 3B implements this as a documented market research finding and citizen impact assessment rather than a ministerial approval by named officials, making it more broadly applicable across the range of agencies and procurement types that a model state code must serve. Second, the explicit authorization for PoC as a distinct procurement category eliminates the forced-fit problem by giving agencies a legally recognized home for exploratory work. Third, Maryland's experience under the framework, including a dollar cap on PoC value and a reporting requirement to the General Assembly, provides empirical validation for the safeguard provisions of Section 3B-308: Maryland's cap and reporting requirements have produced no overturned protests since the framework was adopted (Md. Dep't of Budget & Mgmt., Annual Procurement Reports, Fiscal Years 2020-2025), suggesting that bright-line safeguards are more effective than vague standards for managing the accountability risks of non-standard procurement procedures.
The Maryland framework has significant limitations that Article 3B addresses. It was designed primarily for technology product pilots within a single agency and does not address multi-government consortia, phased multi-vendor competition, the MVP transition framework, the fiduciary dimensions of citizen-data PoC work, the live-versus-sandboxed system risk framework, or the subcontractor accountability structure. It also predates the LLM AI procurement experience. Article 3B extends the Maryland model along all of these dimensions while preserving its core administrative logic.
B. European Union Pre-Commercial Procurement and Public Procurement of Innovation
The European Union's framework for pre-commercial procurement, established under Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement, and elaborated in Commission guidance documents, provides the most thoroughly developed and empirically tested model for competitively structured exploratory procurement. PCP is designed for situations in which the government needs a solution that does not yet exist and must therefore procure research and development services rather than a finished product. Its core insight is that competitive, phased R&D procurement can simultaneously generate the solution the government needs and the market conditions that make post-PoC deployment competitive.
The PCP framework structures procurement in three phases: solution design, in which multiple vendors develop competing conceptual approaches; prototyping, in which a reduced set of vendors build and test working models; and piloting, in which a further reduced set validate their solutions under real-world conditions. Competition is maintained across all three phases through structured downselects with pre-published criteria and milestone-based payments. The government procures R&D services rather than a finished product, meaning the procurement object is the generation of knowledge rather than the delivery of a defined artifact.
Three specific PCP design choices are directly incorporated into Article 3B. First, the phased multi-vendor structure maintains competition throughout the exploratory arc and prevents premature lock-in. Second, the IP framework, under which vendors retain ownership of the intellectual property they create during the PoC while granting the government a royalty-free, non-exclusive license, incentivizes vendor participation while ensuring government access. Third, the explicit framing of the procurement object as a service resolves the specification problem by allowing the government to describe what it wants to learn rather than what it wants to receive.
Article 3B diverges from the EU PCP model in two significant respects. First, it must be compatible with the full range of MPC provisions in ways the EU framework does not need to accommodate. Second, the EU PCP framework does not address the fiduciary dimension of government-citizen data relationships, the legal implications of live system testing, or the flow-down liability structure for subcontractor accountability. These dimensions are addressed in Article 3B as extensions of the PCP model that American constitutional and common law make necessary.
The empirical record of European PCP programs provides strong support for the phased multi-vendor model. Commission assessments consistently found that the framework produced solutions that procuring authorities had not anticipated, reduced per-unit development costs through competitive pressure, and generated commercial spillovers benefiting the broader market.
C. Federal Small Business Innovation Research and Technology Transfer Programs
The federal SBIR and STTR programs, established by the Small Business Innovation Development Act of 1982 (Pub. L. No. 97-219), provide a demand-side innovation procurement model that has operated at scale in the United States for more than four decades. Their phased competitive structure, with Phase I for feasibility, Phase II for development and prototyping, and Phase III for commercialization and government transition, directly informs Article 3B's process structure.
Two structural features are most directly relevant. First, the phase structure ties funding to demonstrated technical progress and allows the government to terminate or redirect at each phase boundary, providing a proven model for managing the financial risk of exploratory work through what this paper frames as milestone escrow and structured phase gate mechanisms. Second, the Phase III transition mechanism, allowing agencies to award follow-on production contracts to performers without full and open competition under specific documented conditions, addresses the transition-to-production problem that the MPC's current framework leaves entirely unaddressed.
Article 3B's Section 3B-309 adopts a modified version of the SBIR Phase III mechanism as the recommended transition model: the PoC contract contains a pre-negotiated right of first negotiation, not a right of award, on production procurement, with a defined negotiation window and a walk-away right if terms cannot be agreed, after which the government must conduct a full competitive procurement. This preserves vendor incentive to participate without guaranteeing production award, and it is consistent with state procurement law in a way that the federal Other Transaction Authority model is not. The paper recommends this model while acknowledging that adopting states may reasonably choose alternatives, including the architect-engineer disqualification model or a scoring preference model, each of which is described and evaluated in Part IV.
D. DHS Procurement Innovation Lab
The Department of Homeland Security's Procurement Innovation Lab provides an operational and evidentiary foundation for Article 3B's process and training provisions. Its documented experience, including more than two hundred pilot procurements with an approximately eighty percent rate of successful transition to production (DHS Procurement Innovation Lab, Annual Year in Review Reports, 2019–2024), supports three propositions: that phased evaluation and competitive downselect procedures produce better outcomes than single-award CSP for novel procurements; that outcome-based specifications consistently attract a broader and more innovative competitive range; and that procurement officer training and institutional support are necessary complements to procedural reform.
The PIL's documentation of a sixty percent reduction in specification-related protest risk for trained contracting officers (DHS PIL, Procurement Innovation Lab: Training Outcomes Report, 2023) provides direct justification for the mandatory training requirement in the proposed Section 15-104 amendment. The PIL model also informs the recommendation in Part VIII for state-level innovation labs or centers of excellence: the PIL demonstrates that much innovation can be unlocked by using existing flexibilities more aggressively and normalizing experimentation within legal bounds, without waiting for statutory reform.
The PIL's experience with independent technical review during complex procurements additionally supports Article 3B's independent technical monitor requirement. The PIL documented that contracting officers who had access to independent technical input during source selection and early performance management were significantly less likely to experience late-stage performance failures that required costly contract restructuring or termination.
E. NASPO Cooperative Purchasing Models
NASPO ValuePoint, moving more than fifteen billion dollars in cooperative purchasing volume annually across forty-seven participating states (NASPO ValuePoint, Annual Report 2024), provides the operational model for the consortium provisions of Section 3B-205. NASPO ValuePoint demonstrates at scale that multi-government cooperative procurement can function within existing state procurement law frameworks without generating anti-monopoly or interstate compact challenges, provided that governance structures are clear, lead buyer authority is well defined, and participating members retain opt-in discretion.
Three specific NASPO design elements are adopted in Section 3B-205: the lead buyer model, under which a single designated government manages the procurement process and bears administrative liability while participating governments bear only their pro-rata financial obligations; the MOU governance structure, establishing cost-sharing, decision rights, and IP terms before the procurement begins; and the opt-in architecture, allowing participating governments to join or exit at defined points without disrupting the overall process.
Article 3B adds two elements to the NASPO model that cooperative purchasing frameworks do not need but PoC consortia do. First, a default decision rule for downselects and contract modifications: absent contrary agreement in the MOU, consortium decisions require a simple majority weighted by financial contribution, preventing single-member veto paralysis. Second, a shared contract management protocol: when multiple governments are relying on the same PoC work, the lead buyer's independent technical monitor and phase gate review records serve all consortium members, and the flow-down clause framework applies uniformly across all consortium contracts with the prime.
F. Challenge-Based and Modular Procurement Programs
Philadelphia's Pitch and Pilot program, Colorado's modular contracting approach for information technology, and California's Procurement Innovation Sprint each demonstrate that problem-framing rather than solution-specification produces a materially different competitive range and a higher rate of procurement success for complex and novel needs. These programs share a structural feature that Article 3B incorporates in Section 3B-202: the mandatory pre-RFP open market consultation, requiring the agency to engage the market around a problem statement before drafting specifications.
The primary purpose of the consultation is to create a documented record that the agency actively sought alternative approaches before settling on outcome language, providing the primary defense against a protest claiming the outcome-based specification was drafted to favor a particular vendor. Its secondary purpose is substantive: agencies that have conducted genuine open market consultations consistently report discovering solution approaches they had not considered, including approaches that proved more effective and less costly than the assumed solution.
The LLM AI context again provides the clearest illustration. Agencies that conducted open market consultations framed around citizen service improvement needs before drafting their AI solicitations encountered not only LLM vendors but also process redesign specialists, multilingual human agent support vendors, and hybrid human-AI approach developers. Several concluded that the LLM-only approach they had initially assumed was either unnecessary or best implemented as one component of a broader solution. Agencies that skipped the consultation and drafted LLM-specific RFPs missed these alternatives entirely and incurred significantly higher contract failure rates.
G. StateRAMP and the Subcontractor Prequalification Analogy
StateRAMP, modeled on the federal FedRAMP program, provides a standardized security authorization framework for cloud service providers doing business with state and local governments. Its core mechanism is directly relevant to the subcontractor accountability problem identified in Part II, Section F. Rather than requiring each government to independently assess each vendor's security posture for each contract, StateRAMP creates a common authorization standard that vendors achieve once and that participating governments can rely on across transactions. The assessment burden is borne once by a qualified third party; the result travels with the vendor.
The analogy to PoC subcontractor performance is precise. The government cannot independently verify that each subcontractor performing specialized work in a novel technology PoC meets the performance standards, security posture, data handling practices, and professional qualifications that the prime has warranted and the government requires. A StateRAMP-style prequalification or continuous monitoring framework for PoC subcontractors would allow governments to rely on a shared validated standard rather than attempting contract-by-contract due diligence they are not equipped to perform.
Three specific StateRAMP mechanisms are worth examining for adaptation to the PoC subcontractor context. First, the authorization-to-operate model, under which a subcontractor performing defined categories of specialized PoC work, AI model development, cybersecurity architecture, data engineering, identity and access management, achieves a validated status recognized across participating jurisdictions without re-assessment. The validated status would cover the subcontractor's technical qualifications, security practices, data handling procedures, and professional standards in its defined domain. A prime assembling a PoC team could rely on the validated status of participating subcontractors as a baseline assurance without conducting independent due diligence for each procurement. Second, the continuous monitoring requirement, under which authorized subcontractors demonstrate ongoing compliance throughout the period of their PoC engagement rather than achieving a one-time pre-award certification. This addresses the specific PoC risk that novel technology performance cannot be fully assessed at contract award and must be verified throughout execution. Third, the reciprocity framework, under which authorization recognized by one participating jurisdiction is recognized by others, which is particularly important for the Article 3B consortium structure where multiple governments may be relying simultaneously on the same subcontractor's work under separately managed contracts.
This paper recommends, in Part VIII, that NASPO in coordination with StateRAMP and the Multi-State Information Sharing and Analysis Center develop a PoC subcontractor prequalification framework that states can adopt as part of their Article 3B implementation toolkit. This recommendation does not require federal action and is achievable within the existing institutional infrastructure of state and local government procurement. The prequalification framework would complement rather than replace the flow-down clause structure: prequalification establishes baseline standards and reduces due diligence burden; flow-down clauses create direct accountability when those standards are not met. Together they address both the preventive and remedial dimensions of the subcontractor risk problem.
Taken together, the frameworks surveyed in this Part provide a convergent body of evidence for the design choices embodied in Article 3B. Their geographical and institutional diversity, spanning European Union directives, federal agency programs, and state and local initiatives across multiple technology domains, strengthens the inference that the design elements they share are robust rather than context-specific. The following parts translate these design elements into specific MPC language and commentary.



PART IV: PROPOSED ARTICLE 3B — INNOVATION AND PROOF-OF-CONCEPT PROCUREMENTS
Prefatory Note on Drafting Conventions
The statutory language in this Part follows the drafting conventions of the 2000 ABA Model Procurement Code. Defined terms are capitalized when first introduced and thereafter used consistently. Subsections are designated by lower-case letters; sub-subsections by Arabic numerals. Each section is followed by an Official Comment, set in smaller italicized type and indented, which explains the purpose, logic, legal and practice support, and problems precluded by the section. The Official Comment is part of the working paper record and is intended to guide interpretation and adoption; it is not itself proposed as statutory language.
The proposed Article 3B is a new article to be inserted into the MPC following Article 3. It is a self-contained procedural framework. Conforming amendments to existing MPC articles are addressed in Part V. Where Article 3B cross-references existing MPC provisions, those references are to the 2000 MPC section numbering; adopting states should adjust cross-references to their enacted versions as appropriate.
Article 3B uses the term "Proof-of-Concept Procurement" or "PoC Procurement" to refer to the specialized procurement method authorized by this Article. The term "Proof-of-Concept Artifact" refers to the deliverable produced in each phase of a PoC Procurement. The term "Minimum Viable Product" or "MVP" refers to the Phase 3 output that satisfies the conditions for transition to production procurement under Section 3B-309. These terms are defined in Section 3B-101 and used consistently throughout the Article.
§ 3B-101. Scope, Purpose, and Definitions.
(a) Purpose. This Article authorizes a specialized procurement method, designated Proof-of-Concept Procurement, for the acquisition of goods, services, or technologies that are Genuinely Novel, as defined in subsection (b). The purpose of this Article is to enable State and Local Governments to explore unknown solution spaces through competitive, phased, and empirically structured procurement processes while preserving the core values of competition, transparency, accountability, and fiduciary responsibility to citizens that govern all public procurement under this Code.
(b) Definitions. As used in this Article:
(1) "Genuinely Novel" means a technology, service, or solution that (i) is not commercially available in a form that meets the Procuring Government's documented functional need, as demonstrated by market research conducted within the preceding twelve months showing fewer than two equivalent market offerings; and (ii) cannot be fully specified in advance because the means of achieving the government's functional need are uncertain or unknown to the market as a whole, not merely to the Procuring Government.
(2) "Proof-of-Concept Procurement" or "PoC Procurement" means the source selection method authorized by this Article for procurement of Genuinely Novel goods, services, or technologies through a phased, multi-vendor competitive process.
(3) "Proof-of-Concept Artifact" or "PoC Artifact" means the deliverable produced by a participating vendor in any phase of a PoC Procurement, consisting of the work product, findings, prototypes, data, and documentation generated in that phase.
(4) "Minimum Viable Product" or "MVP" means the Phase 3 PoC Artifact that has been accepted by the Procuring Government as satisfying the Phase 3 acceptance criteria under Section 3B-203(c) and that constitutes the functional baseline for production procurement under Section 3B-309.
(5) "Procuring Government" means the State or Local Government that has authorized and is conducting a PoC Procurement under this Article, or, in a Consortium Procurement under Section 3B-205, the Lead Buyer.
(6) "Live System" means any production information system, database, platform, or infrastructure component that is actively used to deliver services to citizens, process citizen data, or support operational government functions at the time of the PoC Procurement.
(7) "Sandboxed Environment" means an isolated computing environment containing representative but non-production data that replicates the functional characteristics of a Live System without connection to or dependency on production data or operational systems.
(8) "Citizen Data" means any data that identifies, pertains to, or is derived from individual citizens in the Procuring Government's jurisdiction, including data generated or processed in connection with the delivery of government services, the administration of civic rights, or the operation of citizen-facing systems.
(9) "Foreground Intellectual Property" means intellectual property created by a vendor during the performance of a PoC Procurement contract.
(10) "Background Intellectual Property" means intellectual property owned by a vendor prior to the commencement of a PoC Procurement contract and used in the performance of that contract.
(c) Authorization Findings. A PoC Procurement may be authorized only upon the Procurement Officer's written determination, included in the procurement file, that:
(1) the procurement meets the definition of Genuinely Novel under subsection (b)(1), supported by documented market research;
(2) no existing source selection method available under Article 3 of this Code would adequately serve the government's functional need without material risk of solution bias, inadequate competition, or premature vendor lock-in, as those terms are described in the Official Comment to this section;
(3) where the PoC Procurement involves Citizen Data or citizen-facing services, a Citizen Impact Assessment has been completed as required by subsection (d); and
(4) sufficient resources, including personnel with adequate technical competence or access to independent technical expertise, are available to administer the PoC Procurement through all phases.
(d) Citizen Impact Assessment. Where a proposed PoC Procurement involves Citizen Data or citizen-facing services, the Procurement Officer shall, before issuing any solicitation, prepare and include in the procurement file a written Citizen Impact Assessment documenting:
(1) the nature and scope of citizen interests implicated by the PoC Procurement, including the categories of Citizen Data that will be accessed, generated, or processed;
(2) the specific risks to citizen interests if the PoC fails, is misused, produces erroneous outputs, or results in a security breach or service interruption;
(3) the measures in place throughout all phases of the PoC Procurement to protect citizen interests, including data protection safeguards, service continuity plans, and security controls; and
(4) the notification plan for citizens dependent on any service that may be affected during Phase 3 live system testing under Section 3B-203(c).
(e) Public Notice. Upon completing the Authorization Findings under subsection (c), the Procurement Officer shall publish a notice of intent to conduct a PoC Procurement in the manner prescribed for public notices under this Code, describing the functional need to be addressed, the intended number of phases, and the anticipated timeline. The notice shall be published not fewer than fourteen days before the issuance of any Phase 1 solicitation.
OFFICIAL COMMENT
Purpose and Design
Section 3B-101 performs three functions simultaneously. It defines the jurisdictional boundary of Article 3B: only procurements meeting the Genuinely Novel standard may use this method, preventing the gradual expansion of PoC Procurement to cover ordinary technology acquisitions where existing Article 3 methods are adequate. It establishes the administrative record requirements that protect the Procuring Government against protests at the outset: a documented market research finding, a written determination of inadequacy of existing methods, and a Citizen Impact Assessment where applicable. And it operationalizes the fiduciary dimension of government PoC procurement through the Citizen Impact Assessment requirement without introducing explicit fiduciary language into the statutory text.
The Genuinely Novel Standard
The two-part definition in subsection (b)(1) is designed to be administrable and protest-resistant while capturing the category of procurement this Article is designed to serve. The "fewer than two equivalent market offerings" threshold is drawn from Maryland COMAR 21.05.16 and has proven durable against administrative challenge in Maryland's experience. The second criterion, market-wide specification uncertainty, distinguishes Genuinely Novel procurement from ordinary innovative procurement where the solution space is known even if options are varied. Both criteria must be satisfied. A technology that has no current market offerings but whose design is well understood, such as a custom database schema, does not qualify. A technology with multiple market offerings but no deployable solution meeting the government's specific functional need, such as large language model AI systems for specific government use cases as of 2022 and 2023, qualifies under both criteria. The twelve-month currency requirement for market research prevents agencies from relying on stale findings to justify PoC status for technologies that have since reached commercial maturity.
The Fiduciary Dimension
The Citizen Impact Assessment requirement in subsection (d) operationalizes the pre-existing fiduciary obligation of government to citizens whose data, services, and institutional interests are implicated in novel technology procurement. This obligation is not created by this Article; it arises from the constitutional and common law relationship between government and citizen and from the structural fact that citizens cannot withdraw from their relationship with government the way a commercial counterparty can withdraw from a transaction. The Fiduciary Commons framework, which proposes constitutional architecture for government stewardship of citizen data and civic information systems, articulates this obligation with particular clarity: the government holds Citizen Data and manages citizen-facing services as a trustee, and a procurement that exposes those assets to novel technology risk without explicit trustee-level analysis of the consequences is a breach of that trust, regardless of whether the procurement is otherwise procedurally correct. The Citizen Impact Assessment implements the trustee's duty of care, duty of loyalty, and duty of disclosure at the procurement authorization stage, before any vendor relationship is established. Adopting states may wish to cross-reference applicable state data protection statutes in subsection (d) to ensure consistency with existing citizen data obligations.
Problems Precluded
The Authorization Findings requirement in subsection (c) precludes the most common protest ground against PoC Procurements conducted under existing MPC methods: the claim that the agency failed to justify its departure from competitive sealed bidding or competitive sealed proposals. By creating a documented administrative record at the outset, Section 3B-101 shifts the protest burden to the protester, who must attack either the factual adequacy of the market research, the soundness of the procurement officer's determination of method inadequacy, or the sufficiency of the Citizen Impact Assessment. Each of these is a factual challenge requiring evidentiary support, not a pure legal argument that the method is unauthorized. The fourteen-day public notice requirement in subsection (e) precludes later claims that the PoC Procurement was conducted without adequate public transparency and provides potential protesters with early notice and an opportunity to challenge the authorization findings before the solicitation is issued.
§ 3B-202. Specifications and Pre-Solicitation Market Consultation.
(a) Outcome-Based Specifications Required. Specifications for a PoC Procurement shall describe the functional need, desired outcomes, and measurable performance criteria that the PoC is designed to explore. Specifications shall not prescribe the technical means, methods, technologies, or solution architecture by which the functional need is to be met, unless the Procurement Officer determines in writing that prescription of a specific technical approach is necessary to protect existing infrastructure compatibility, legal obligations, or security requirements, and that determination is included in the procurement file.
(b) Specification Content. Outcome-based specifications under this section shall include, at a minimum:
(1) a clear statement of the functional need or problem the PoC Procurement is designed to address, expressed in terms of the operational outcomes the Procuring Government seeks;
(2) measurable performance criteria against which PoC Artifacts will be evaluated at each phase, including baseline performance data where available and the minimum acceptable performance threshold for each phase transition;
(3) the operational and technical environment in which the proposed solution must function, including applicable security, interoperability, and data handling requirements;
(4) constraints that apply to all proposed solutions, including applicable law, budget parameters, and service continuity requirements; and
(5) a statement that proposed solutions are not limited to any particular technology, architecture, or class of solution and that vendors offering unconventional or cross-domain approaches are affirmatively encouraged to respond.
(c) Pre-Solicitation Open Market Consultation. Before issuing any Phase 1 solicitation, the Procurement Officer shall conduct an Open Market Consultation consisting of:
(1) publication of a draft problem statement describing the functional need in outcome-based terms, without technical prescription, with a public comment period of not fewer than thirty days;
(2) at least one publicly noticed industry forum or request for information session at which potential vendors may present alternative conceptual approaches to the functional need; and
(3) preparation of a written Market Consultation Summary documenting the alternative approaches identified, the Procurement Officer's assessment of each, and the rationale for the outcome-based specification as finalized.
(d) Market Consultation Summary as Part of Record. The Market Consultation Summary required by subsection (c)(3) shall be included in the procurement file and shall be made publicly available concurrently with the issuance of the Phase 1 solicitation. The Summary serves as the primary documentation that the Procuring Government actively sought alternative approaches, including approaches it had not previously considered, before finalizing the specification.
(e) Specification Compliance Standard. Outcome-based specifications issued under this section shall be deemed compliant with the requirement to maximize competition under Section 4-102 of this Code when they result in three or more responsive proposals from vendors offering materially different technical approaches to the stated functional need. Where fewer than three materially different approaches are received, the Procurement Officer shall assess whether the specification may have inadvertently narrowed the solution space and shall document that assessment in the procurement file before proceeding.
OFFICIAL COMMENT
Purpose and Design
Section 3B-202 addresses what Part II of this working paper calls the solution bias problem: the systematic tendency of procurement specifications to describe means rather than ends, foreclosing genuinely alternative approaches before the exploration begins. The section inverts the conventional specification assumption. Under existing Section 4-102, the requirement to maximize competition is implemented through brand neutrality: the specification should not favor a particular vendor's product. Section 3B-202 extends that principle to solution neutrality: the specification should not favor a particular class of solution. For Genuinely Novel procurement, solution neutrality is more important than brand neutrality, because the risk of foreclosing the optimal solution class is higher than the risk of favoring a particular vendor within a known solution class.
The Pre-Solicitation Open Market Consultation
The thirty-day Open Market Consultation required by subsection (c) serves two distinct purposes that should be understood separately. Its primary legal purpose is to create a documented administrative record that the Procuring Government actively sought alternative approaches before finalizing the specification. This record is the principal defense against a later protest claiming that the outcome-based specification was drafted to favor a particular vendor or class of solution. Without this record, outcome-based specifications are vulnerable to the claim that their apparent openness conceals a predetermined preference. With it, the protester must demonstrate not merely that the specification is outcome-based but that the market consultation process itself was biased or inadequate, a significantly higher evidentiary burden. Its secondary substantive purpose is to generate information the Procuring Government genuinely does not have: alternative conceptual approaches to the functional need that agency staff would not have identified through internal analysis. The LLM AI procurement experience, described in Part II of this working paper, provides consistent evidence that agencies conducting genuine open market consultations encounter solution approaches they had not considered, including approaches that proved more effective and less costly than the assumed solution.
The Specification Compliance Standard
Subsection (e) resolves a legal uncertainty that has discouraged use of outcome-based specifications under existing procurement frameworks. Contracting officers who issue outcome-based specifications risk protests on the ground that the specifications are too vague to permit evaluation on comparable terms, as required for competitive sealed proposals under Section 3-203. Subsection (e) addresses this by shifting the compliance standard from a facial examination of the specification to an empirical assessment of its competitive effect: a specification that produces three or more materially different responsive approaches is, by definition, not unduly restrictive of competition. This standard is grounded in World Bank research showing that functional and outcome-based specifications consistently produce broader competitive ranges than prescriptive specifications (World Bank, Procurement in World Bank Investment Project Financing: A Fresh Approach, 2016), and in Virginia's documented experience that performance-based specification guidance produced a measurable increase in responsive proposals (Va. Dep't of Gen. Servs., Performance-Based Contracting Guidelines and Outcomes Data, 2019; NASPO Survey of State Procurement Practices, 2022). The three-approach threshold is a floor, not a safe harbor: a specification producing three identical or near-identical approaches may still be unduly restrictive if it has foreclosed a materially different solution class.
Problems Precluded
The written justification requirement for technical prescription in subsection (a) precludes the most common form of solution bias: the specification that appears outcome-based on its face but contains technical requirements that only one class of solution can meet. By requiring that any prescriptive element be explicitly justified in writing on grounds of infrastructure compatibility, legal obligation, or security, the section forces agencies to confront and document their prescriptive choices rather than embedding them invisibly in outcome language. The Market Consultation Summary requirement in subsection (d) precludes the post-award protest claiming that the specification was developed without adequate market engagement. The subsection (e) compliance standard precludes protests based solely on the outcome-based character of the specification, redirecting protest energy toward the factual question of whether the specification produced adequate competition rather than the legal question of whether outcome-based specifications are permissible at all.
§ 3B-203. Phased Process, Phase Gate Reviews, and Payments.
(a) Three-Phase Structure. A PoC Procurement shall be conducted in three sequential phases designated Phase 1 (Solution Design), Phase 2 (Prototyping), and Phase 3 (Piloting and MVP Validation). Transition from each phase to the next requires a Phase Gate Review conducted by the Procuring Government in accordance with subsection (e). The Procuring Government may terminate a PoC Procurement at any Phase Gate Review without obligation to proceed to subsequent phases.
(b) Phase 1: Solution Design.
(1) The Procuring Government shall issue a Phase 1 solicitation to a maximum of ten vendors selected through a competitive process based on the outcome-based specifications issued under Section 3B-202. The solicitation shall specify the Phase 1 deliverables, evaluation criteria, payment terms, and the pre-published criteria that will govern the Phase 1 to Phase 2 downselect.
(2) Phase 1 work shall be conducted entirely in Sandboxed Environments. No vendor participating in Phase 1 shall be granted access to Live Systems or to Citizen Data other than de-identified representative data provided by the Procuring Government.
(3) Phase 1 deliverables shall consist of a documented conceptual design for the vendor's proposed solution approach, including a technical feasibility assessment, a preliminary risk identification, and a proposed methodology for Phase 2 prototyping. Deliverables shall be assessed against the pre-published Phase 1 acceptance criteria before Phase Gate Review.
(4) Phase 1 payments shall constitute not more than twenty percent of each vendor's total anticipated PoC contract value and shall be made upon acceptance of Phase 1 deliverables.
(c) Phase 2: Prototyping.
(1) Following Phase Gate Review under subsection (e), the Procuring Government shall select not more than five vendors to proceed to Phase 2. The downselect decision shall be documented in accordance with subsection (d)(3).
(2) Phase 2 work shall be conducted in Sandboxed Environments unless the Procurement Officer determines in writing that access to a specific Live System component is necessary to demonstrate a technical capability that cannot be replicated in a Sandboxed Environment, and that determination is supported by the security assessment required by subsection (c)(3).
(3) Any Phase 2 access to Live Systems shall require a written security assessment prepared or reviewed by an independent qualified security professional, included in the procurement file, and approved by the agency head or designated official. The security assessment shall identify all access points, data categories, and risk mitigations applicable to the proposed Live System access.
(4) Phase 2 deliverables shall consist of a working prototype demonstrating the vendor's proposed solution approach under conditions as close as practicable to the operational environment described in the Phase 1 specifications. Deliverables shall be assessed against the pre-published Phase 2 acceptance criteria before Phase Gate Review.
(5) Phase 2 payments shall constitute not more than thirty percent of each vendor's total anticipated PoC contract value and shall be made upon acceptance of Phase 2 deliverables.
(d) Phase 3: Piloting and MVP Validation.
(1) Following Phase Gate Review under subsection (e), the Procuring Government shall select not fewer than two and not more than three vendors to proceed to Phase 3. The Procuring Government may proceed with a single vendor only upon a written determination that only one vendor produced a Phase 2 deliverable meeting the minimum acceptance threshold and that proceeding to Phase 3 with a single vendor is in the public interest.
(2) Phase 3 work shall be designed to validate each competing vendor's solution approach under real or near-real operational conditions sufficient to produce the Minimum Viable Product defined in Section 3B-101(b)(4).
(3) Phase 3 access to Live Systems shall be authorized only upon satisfaction of all of the following conditions:
(i) completion and approval of a written security assessment as required by subsection (c)(3);
(ii) completion and approval of a service continuity plan documenting how the Procuring Government will maintain uninterrupted service to citizens during Phase 3 testing;
(iii) publication of citizen notification in accordance with the notification plan required by Section 3B-101(d)(4), not fewer than fourteen days before live system testing commences; and
(iv) execution of contract flow-down clauses by all subcontractors with Live System or Citizen Data access, as required by Section 3B-207.
(4) Phase 3 deliverables shall consist of the Minimum Viable Product: a working implementation demonstrating that the vendor's solution approach meets the functional need, performance criteria, security requirements, and cost parameters specified in the Phase 1 solicitation under real or near-real operational conditions. A Phase 3 deliverable constitutes an MVP only upon written acceptance by the Procuring Government against the pre-published Phase 3 acceptance criteria.
(5) Phase 3 payments shall constitute not more than fifty percent of each vendor's total anticipated PoC contract value, structured as milestone payments tied to interim Phase 3 deliverables, with final payment upon MVP acceptance. Not less than fifteen percent of the total Phase 3 payment shall be held in a milestone escrow account and released only upon final MVP acceptance.
(e) Phase Gate Reviews.
(1) The Procuring Government shall conduct a Phase Gate Review at the conclusion of each phase before authorizing the next phase or terminating the PoC Procurement. Phase Gate Reviews are formal government decisions, not contractor-managed milestones.
(2) The Phase Gate Review shall assess each participating vendor's phase deliverables against the pre-published acceptance criteria for that phase, evaluate relative vendor performance, and make a documented downselect decision.
(3) The Procurement Officer shall prepare a written Phase Gate Review Record for each review, including: a summary of each vendor's deliverables and their assessment against acceptance criteria; the downselect decision and its rationale; identification of any vendor whose deliverables failed to meet minimum acceptance thresholds; and any modifications to Phase acceptance criteria or payment terms for the subsequent phase. The Phase Gate Review Record shall be included in the procurement file.
(4) For Phase 3 PoC Procurements involving Live System access or Citizen Data, the Procurement Officer shall obtain an advisory assessment from an Independent Technical Monitor designated under Section 3B-208 before completing the Phase Gate Review.
(5) The Phase Gate Review Record for the Phase 2 to Phase 3 transition shall additionally document the Procurement Officer's findings on each of the conditions required for Phase 3 Live System access under subsection (d)(3).
(f) Milestone Escrow. Amounts held in milestone escrow under subsection (d)(5) shall be maintained in an account designated for that purpose and shall be released to the vendor upon written MVP acceptance by the Procurement Officer. If MVP acceptance is not achieved within the Phase 3 performance period, the escrowed funds shall be available to the Procuring Government for application to remediation costs, recompetition expenses, or alternative PoC Procurement activities without requirement of litigation or bond claim proceedings.
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Purpose and Design
Section 3B-203 implements the phased multi-vendor competitive structure that is the operational core of Article 3B. Its design is grounded in the EU Pre-Commercial Procurement framework, modified in three significant ways to reflect American state and local procurement law requirements. First, the phase payment ratios of twenty, thirty, and fifty percent calibrate financial commitment to demonstrated technical progress: the government spends the smallest amount in Phase 1 when uncertainty is highest, progressively larger amounts as each phase reduces risk, and the largest amount in Phase 3 when the solution approach has been validated in prototype form and the remaining uncertainty concerns operational deployment rather than fundamental feasibility. Second, the mandatory sandboxed environment requirement for Phase 1 and default sandboxed requirement for Phase 2 reflects the operational risk analysis in Part II, Section E: the government's fiduciary obligations to citizens are engaged most acutely in Phase 3 when live systems and real Citizen Data are involved, and the phase structure is designed to maximize what can be learned in sandboxed environments before that threshold is crossed. Third, the milestone escrow provision replaces the conventional performance bond structure, which is ill-suited to exploratory work where failure is an expected possibility rather than a contractual breach.
The Sandboxed Default and Phase 3 Live System Conditions
The requirement that Phase 1 work be conducted entirely in Sandboxed Environments, with no access to Live Systems or Citizen Data, is absolute. Phase 2 work carries a default sandboxed requirement with a narrow written-justification exception for specific technical capability demonstrations. This graduated approach reflects the convergence of the MVP concept and the fiduciary analysis developed in Part II: the purpose of Phases 1 and 2 is to learn whether a solution approach is feasible at all, a question that can and should be answered in controlled environments before the government's fiduciary obligations to citizens are engaged. The four-part condition for Phase 3 Live System access, combining security assessment, service continuity planning, citizen notification, and subcontractor flow-down execution, represents the minimum procedural expression of the trustee's obligations at the point where the MVP is being validated under real conditions. Procuring Governments should treat the Phase 3 authorization decision as analytically equivalent to a significant operational change to a production system, not merely as a procurement milestone.
Phase Gate Reviews as Government Decisions
Subsection (e)(1) specifies that Phase Gate Reviews are formal government decisions, not contractor-managed milestones. This distinction is operationally important. In conventional procurement, milestone acceptance is often treated as a contract administration function delegated to a contracting officer's technical representative who certifies completion and authorizes payment. For PoC Procurement, the phase transition decisions are substantive policy choices about which approaches are worth pursuing and at what level of investment, choices that require government ownership and a documented administrative record, not merely technical certification. The requirement that the Phase Gate Review Record be included in the procurement file ensures that every transition decision is documented in a form that supports protest defense, supports the post-PoC reporting requirement, and creates the institutional learning record that the PoC framework is designed to generate.
Problems Precluded
The pre-published acceptance criteria requirement, applicable to all three phases, precludes the most common protest against phased evaluations: the claim that downselect criteria were developed or modified after proposals were received to favor a particular vendor. By requiring that all acceptance criteria and downselect standards be published before any phase begins, Section 3B-203 creates a protest-proof evaluation framework analogous to the evaluation factor pre-publication requirement for competitive sealed proposals under Section 3-203. The milestone escrow provision precludes the scenario where a vendor whose Phase 3 work fails MVP acceptance has already received full payment, leaving the government with no financial recourse and no ability to redirect resources to a competing vendor or a new procurement. The two-vendor minimum for Phase 3 precludes premature consolidation to a single vendor before MVP validation is complete, preserving competitive pressure through the phase where the stakes are highest.
§ 3B-205. Consortium Procurement.
(a) Authorization. Three or more Governments participating in this Code, or otherwise authorized by applicable law to engage in cooperative procurement, may form a Consortium to conduct a PoC Procurement under this Article. A Consortium Procurement shall designate one participating Government as the Lead Buyer.
(b) Memorandum of Understanding. Before issuing any solicitation, Consortium members shall execute a written Memorandum of Understanding governing the Consortium Procurement. The MOU shall address, at minimum:
(1) the identity of the Lead Buyer and the scope of the Lead Buyer's authority to act on behalf of the Consortium in all procurement, contract, and administrative matters;
(2) the financial contribution of each member, the cost-sharing formula for each phase, and the payment obligations of each member to the Lead Buyer;
(3) the decision-making structure for Consortium decisions, including the default rule that, absent contrary agreement, decisions on downselects, contract modifications, and Phase Gate Reviews require approval by a simple majority of Consortium members weighted by financial contribution;
(4) the intellectual property framework applicable to PoC Artifacts produced under the Consortium Procurement, consistent with Section 3B-206;
(5) each member's right to opt into or out of Phase 3 and production procurement results, with a minimum thirty-day opt-out notice period and procedures for data rights upon opt-out; and
(6) the allocation of administrative and protest liability between the Lead Buyer and participating members, consistent with subsection (d).
(c) Lead Buyer Responsibilities. The Lead Buyer shall:
(1) issue all solicitations, conduct all Phase Gate Reviews, and execute all contracts on behalf of the Consortium;
(2) maintain the procurement file and all required documentation under this Article;
(3) designate or procure an Independent Technical Monitor as required by Section 3B-208 when the Consortium Procurement involves Live System access or Citizen Data; and
(4) provide each Consortium member with timely copies of all Phase Gate Review Records, solicitations, vendor deliverables, and other procurement documents.
(d) Liability Allocation. The Lead Buyer shall bear administrative liability for the procurement process, including responsibility for protest defense, contract administration, and compliance with this Article. Participating Consortium members shall bear financial liability only for their pro-rata share of costs as established in the MOU. Nothing in this subsection shall be construed to limit any Consortium member's independent obligations under applicable state law with respect to Citizen Data or citizen-facing services within its jurisdiction.
(e) Toolkit. The ABA Model Procurement Code Consortium Toolkit, described in Appendix 3B to this Code, provides standard MOU templates, RFP templates, cost-sharing calculators, and training materials for use by Consortium members. Use of the Toolkit is recommended but not required.
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Purpose and Design
Section 3B-205 addresses the scale and coordination problem that makes many Genuinely Novel PoC Procurements impractical for single jurisdictions. A technology genuinely new to everyone may require an investment in competitive parallel development, across multiple vendors and multiple phases, that no single state or local government can justify against its anticipated deployment volume. Consortium Procurement aggregates demand across multiple jurisdictions, making the investment rational and making the procurement attractive to vendors who would not engage with a single-jurisdiction PoC of insufficient scale. The NASPO ValuePoint program demonstrates at scale that this model works within existing state procurement law frameworks without generating the anti-monopoly or interstate compact challenges that informal cooperative arrangements have sometimes attracted, provided that governance structures are clear and the Lead Buyer model is properly implemented.
The Default Decision Rule
The simple majority weighted by financial contribution default in subsection (b)(3) addresses a practical failure mode that informal PoC consortia have encountered: single-member veto over downselect decisions that the vetoing member opposes for reasons unrelated to technical merit. Ordinary cooperative purchasing does not require downselect decisions, because the procurement object is a defined product or service. PoC Procurement requires progressive decisions about which vendor approaches to continue funding, and those decisions must be able to proceed on a timely basis. The weighted majority rule reflects each member's financial stake while preventing a single member from blocking a decision supported by the majority. Consortium members who wish a different decision rule, including unanimity for certain categories of decisions, are free to negotiate it in the MOU; the default applies only where the MOU is silent.
The Liability Allocation
The Lead Buyer administrative liability provision in subsection (d) is essential for recruiting Lead Buyers. No state or local government will volunteer to lead a multi-jurisdiction PoC Procurement if doing so exposes it to joint and several liability for every other member's procurement obligations, citizen data incidents, or contract disputes. The Lead Buyer model, drawn from NASPO ValuePoint governance, assigns administrative responsibility, including protest defense and contract administration, to the Lead Buyer while limiting participating members' exposure to their proportionate financial commitments. The carve-out for each member's independent obligations regarding Citizen Data and citizen-facing services within its own jurisdiction is necessary because each government's fiduciary obligations to its own citizens are non-delegable and cannot be transferred to another jurisdiction's procurement administration.
Knowledge Generation and the Public Value of Consortium Procurement
The rationale for the Consortium Procurement mechanism extends beyond cost-sharing and scale. As developed in Part II, Section G of this working paper, consortia operating under a common framework generate knowledge that no single government can produce alone. A consortium PoC run across operationally diverse member governments produces empirical evidence about solution performance across varied environments, failure modes that would not appear in a single deployment context, and implementation lessons that reduce the cost and risk of subsequent procurements by members and non-members alike. The mandatory Post-PoC Report requirement of Section 3B-308(e) is the instrument through which this knowledge is captured and made available. Procuring Governments considering consortium formation should treat the knowledge-generation function as a primary purpose of the arrangement, not merely a byproduct of cost-sharing.
Market-Shaping Through Collective Demand
When a Consortium representing substantial combined deployment volume specifies common standards for citizen data protection, security architecture, or interoperability as conditions of PoC participation, the effect extends beyond the consortium's own contracts. Vendors building toward commercial deployment of a genuinely novel technology treat credible, large-scale government demand as a market signal. Standards embedded in consortium PoC contracts become the reference point against which solutions are developed across the vendor community, because vendors who want access to state and local government markets build to those standards as a matter of business practice. This market-shaping function is most potent in the early phases of a technology's development, precisely when PoC Procurement is most relevant. Consortium members who approach their collective demand strategically, embedding demanding public-interest standards in their PoC specifications, are exercising a form of market governance that later regulatory action cannot replicate at equivalent cost or effectiveness.
Constitutional Stewardship and the Standard-Setting Opportunity
The standards that government consortia embed in PoC contracts for technologies involving citizen data or citizen-facing services are not merely procurement requirements. They are expressions of the government's constitutional obligations to the citizens those technologies will serve. The procurement phase is the window during which those obligations can be given operational expression before market patterns solidify and the cost of correction rises. Frameworks that articulate what those constitutional obligations require in technical and contractual terms are therefore relevant to consortium PoC design even when they are not themselves procurement instruments. The Fiduciary Commons framework is one such effort: it proposes constitutional architecture for government stewardship of citizen data and civic information systems and addresses, with legal and technical rigor, questions about what government owes citizens when novel technology mediates civic relationships. It is noted here not as a definitive answer but as an example of the kind of principled analysis that should inform what standards a consortium embeds in its PoC specifications. These are open and genuinely contested questions. What the consortium mechanism ensures is that government has the leverage to require answers in contract before technology is deployed, and that the answers chosen reflect deliberate constitutional analysis rather than vendor defaults.
The Compact Clause
Cooperative procurement agreements of the kind contemplated by this section fall within the well-established cooperative federalism exception to the Compact Clause of Article I, Section 10. Congressional consent is required only for interstate agreements that increase state political power at the expense of federal supremacy or that directly implicate federal interests. Procurement cooperation does neither. NASPO ValuePoint's operation across forty-seven states for more than two decades without a successful compact challenge provides strong empirical support for this conclusion. Adopting states should review any state constitutional provisions governing interstate cooperation agreements to confirm consistency with the Article 3B consortium structure.
Protest Insulation
A downselect decision made by a Consortium of multiple governments applying common pre-published criteria under Section 3B-203(e) is structurally more resistant to a successful protest than the same decision made by a single government. The breadth of participation creates a stronger presumption that the evaluation was not manipulated to favor a particular vendor, and the shared Phase Gate Review Record creates a more extensive and diverse evidentiary basis for the decision. This structural benefit does not eliminate protest risk, and the pre-publication requirements of Section 3B-203 remain the primary safeguard, but it is a meaningful ancillary benefit of consortium formation that procurement officers should be aware of when assessing the governance and accountability advantages of the consortium model.
§ 3B-206. Intellectual Property.
(a) Foreground Intellectual Property. Subject to subsections (c) and (d), a vendor performing work under a PoC Procurement contract shall retain ownership of Foreground Intellectual Property created during the performance of that contract.
(b) Government License. As a condition of participation in a PoC Procurement, each vendor shall grant the Procuring Government, and in a Consortium Procurement each Consortium member, a perpetual, irrevocable, royalty-free, non-exclusive license to use, reproduce, modify, and distribute the vendor's Foreground Intellectual Property solely for governmental purposes within the licensed jurisdiction. The license shall survive termination or expiration of the PoC contract.
(c) Citizen Data Carve-Out. Notwithstanding any other provision of this section, Citizen Data generated or processed during a PoC Procurement:
(1) remains the exclusive property of the Procuring Government and shall not be deemed Foreground Intellectual Property of any vendor or subcontractor;
(2) may not be retained, used, analyzed, or commercialized by any vendor or subcontractor for any purpose beyond the specific scope of work authorized under the PoC contract; and
(3) shall be returned to the Procuring Government or destroyed, in accordance with the Procuring Government's applicable data retention obligations, within thirty days of the expiration or termination of the phase in which it was used.
(d) Interoperability and Data Portability. Each vendor's PoC contract shall require the vendor to:
(1) document all interfaces, application programming interfaces, and data exchange formats developed as Foreground Intellectual Property during the PoC Procurement; and
(2) license those interfaces, APIs, and data exchange formats to the Procuring Government on the same terms as the general government license in subsection (b), to ensure that future production vendors can build on or integrate with the PoC work without dependency on the original PoC vendor.
(e) Background Intellectual Property. A vendor's Background Intellectual Property is not affected by this section. Vendors retain full ownership of Background Intellectual Property used in the performance of a PoC contract. The government license in subsection (b) does not extend to Background Intellectual Property unless the vendor expressly agrees in writing.
(f) Safe Harbor Modification. The intellectual property framework established by this section is the default framework for PoC Procurements under this Article. Procuring Governments may negotiate modified IP terms in individual PoC contracts or Consortium MOUs, provided that any modification shall:
(1) be documented in writing and included in the procurement file before solicitation issuance;
(2) not diminish the Citizen Data Carve-Out in subsection (c), which is non-negotiable; and
(3) not eliminate the interoperability requirements of subsection (d).
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Section 3B-206 implements the EU Pre-Commercial Procurement IP framework as adapted for American state and local procurement law. The vendor-retains-foreground-IP model with a government non-exclusive license serves three policy objectives simultaneously. It incentivizes vendor participation in PoC Procurement by preserving the vendor's ability to commercialize the technology it develops beyond the initial government customer, which is particularly important for early-stage technology companies whose primary asset is their IP. It protects the government's ability to use, adapt, and build on PoC results without dependency on or license payments to the original vendor, ensuring that the public investment in PoC work produces durable public benefit. And it promotes market development by ensuring that PoC technologies can achieve the commercial scale that drives down per-unit costs for government customers in subsequent production procurements.
The Citizen Data Carve-Out
Subsection (c) is the most important provision in this section and is designated non-negotiable in the safe harbor modification framework of subsection (f). Its purpose is to implement the duty of loyalty dimension of the government's fiduciary obligation to citizens. Citizen Data is not a byproduct of government procurement; it is the record of citizens' interactions with their government, generated under legal compulsion and held in trust. It cannot be alienated, commercialized, or appropriated as a vendor's intellectual property through a procurement transaction regardless of what IP framework otherwise governs the vendor's creative work. The thirty-day return or destruction requirement ensures that Citizen Data does not remain in vendor hands beyond the operational necessity that justified its access. Procuring Governments should verify that their applicable state data protection statutes do not impose shorter return or destruction timelines that would require modification of this provision.
The Interoperability Requirement
Subsection (d) addresses a failure mode that the EU PCP framework and domestic technology procurement experience have documented: PoC work that produces technically successful results but is practically inaccessible to future vendors because interfaces, APIs, and data exchange formats were not documented or licensed. Without the interoperability requirement, a successful PoC creates a de facto switching cost that advantages the PoC vendor in the subsequent production competition, regardless of whether the government intended to favor that vendor. The interoperability requirement is the structural mechanism that ensures the competition-preserving objectives of Article 3B extend from the PoC phase through the production procurement. It is also designated non-negotiable in the safe harbor framework for this reason.
The Safe Harbor Modification Framework
Subsection (f) acknowledges that the default IP framework will not be optimal in all PoC contexts. Some procurements, particularly those involving technologies with significant national security, public safety, or public health implications, may warrant government ownership of Foreground IP rather than a non-exclusive license. Others may involve vendor Background IP so central to the PoC work that broader license terms are necessary to achieve the government's operational objectives. The safe harbor framework permits these modifications while preserving the two provisions, the Citizen Data Carve-Out and the interoperability requirement, that protect interests beyond the immediate procurement relationship.
§ 3B-207. Subcontractor Standards and Flow-Down Clauses.
(a) Flow-Down Clause Requirement. Every contract awarded under this Article shall include mandatory flow-down clauses, drafted to name the Procuring Government as an express third-party beneficiary, requiring each subcontractor performing Core Technical Work, as defined in subsection (b), to be directly bound to the Procuring Government with respect to the obligations specified in subsections (c), (d), and (e).
(b) Core Technical Work Defined. For purposes of this section, "Core Technical Work" means work performed by a subcontractor under a PoC Procurement contract whose failure could reasonably be expected to cause: data corruption affecting Citizen Data; a security breach involving government information systems or Citizen Data; interruption or degradation of a Live System or citizen-facing service; or material deviation from the PoC's defined learning objectives or acceptance criteria as established under Section 3B-203.
(c) Data Protection and Security Obligations. Flow-down clauses shall require each subcontractor performing Core Technical Work to be directly bound to the Procuring Government as a named third-party beneficiary for the following obligations:
(1) compliance with all data handling, access control, and security requirements applicable to the prime contractor under the PoC contract;
(2) immediate notification to the Procuring Government, independent of and in addition to any notification to the prime contractor, of any actual or suspected security breach, unauthorized access, or data loss involving Citizen Data or government information systems, within the timeframe required by applicable state data breach notification law;
(3) return or destruction of all Citizen Data in accordance with Section 3B-206(c); and
(4) cooperation with any government-directed security audit or assessment conducted during or after the PoC Procurement.
(d) Material Breach and Gross Negligence Liability. Flow-down clauses shall require each subcontractor performing Core Technical Work to be directly liable to the Procuring Government as a named third-party beneficiary for losses caused by the subcontractor's material breach of its data protection and security obligations under subsection (c) or by the subcontractor's gross negligence in the performance of Core Technical Work. The Procuring Government's right of direct action against a subcontractor under this subsection:
(1) is independent of and does not require the prior exercise of the prime contractor's contractual rights against the subcontractor;
(2) does not affect the prime contractor's obligations to the Procuring Government under the primary PoC contract; and
(3) is in addition to, and not in substitution for, any other remedy available to the Procuring Government under this Code, applicable law, or the primary PoC contract.
(e) Material Misrepresentation Liability. Flow-down clauses shall require each subcontractor performing Core Technical Work to be directly liable to the Procuring Government as a named third-party beneficiary for losses caused by knowing misrepresentation of the subcontractor's technical qualifications, security certifications, or performance capabilities in connection with the PoC Procurement or the performance of Core Technical Work.
(f) Prime Contractor Obligations Unaffected. Nothing in this section shall be construed to reduce or limit the prime contractor's obligations to the Procuring Government under the primary PoC contract. The flow-down obligations of subcontractors under this section are additional to, and not in substitution for, the prime contractor's full responsibility for all work performed under the PoC contract.
(g) Subcontractor Prequalification. The Procuring Government may require, as a condition of prime contractor participation in a PoC Procurement, that subcontractors performing Core Technical Work in defined technical domains hold a current authorization or certification under a recognized subcontractor prequalification framework, including any framework developed pursuant to the implementation recommendations in Appendix 3B. The solicitation shall identify any applicable prequalification requirements before proposals are due.
OFFICIAL COMMENT
Purpose and Design
Section 3B-207 addresses the structural mismatch between formal accountability and actual expertise that Part II, Section F identifies as the core contract management problem in complex PoC work. The flow-down clause approach is recommended over statutory privity extension for reasons explained in Part II: extending full government contract privity to all subcontractors would impose procurement integrity requirements, protest exposure, and administrative law compliance burdens calibrated for prime contractor relationships on specialized subcontractors whose participation is essential to genuinely novel PoC work, likely deterring participation and defeating the purpose of Article 3B. The flow-down approach creates direct accountability for the specific categories of harm that the subcontractor accountability gap creates, without requiring subcontractors to bear the full burden of a direct government contract relationship.
The Third-Party Beneficiary Structure
The naming of the Procuring Government as an express third-party beneficiary in each flow-down clause is the mechanism that creates direct legal standing for the government against subcontractors without statutory privity extension. Under standard contract law, a named third-party beneficiary may enforce contract terms made for its benefit directly against the promisor, without requiring the promisee, the prime contractor, to act. This structure gives the government a direct cause of action against a subcontractor for breach of the flow-down obligations without requiring the prime to bring suit first and without being dependent on the prime's financial capacity or willingness to pursue the claim. The three categories of direct obligation, data protection and security, material breach and gross negligence, and material misrepresentation, are calibrated to the specific harms that the absence of direct subcontractor accountability creates in PoC procurement. The material breach standard derives from contract law and the gross negligence standard from tort; both are expressed as contractual obligations in the flow-down clause, meaning the government's direct action arises in contract rather than in tort. This distinction matters for sovereign immunity, statute of limitations, and damages analysis under applicable state law. In states that have enacted false claims acts, the material misrepresentation category in subsection (e) may overlap with statutory false claims remedies, which are not displaced by the flow-down clause framework. Ordinary performance failures that do not rise to material breach or gross negligence remain the prime's contractual responsibility. Adopting states should confirm that their state contract law recognizes express third-party beneficiary rights consistent with Restatement (Second) of Contracts § 302 or an equivalent standard. A small number of states apply a narrower intent-to-benefit test that may require additional drafting specificity in the flow-down clause to ensure enforceability.
The StateRAMP Analogy for Subcontractor Prequalification
Subsection (g) authorizes but does not require subcontractor prequalification as a condition of prime contractor participation. The StateRAMP program, described in Part III, Section G of this working paper, provides the closest operational analogy: a standardized authorization framework for cloud service providers that allows governments to rely on third-party validated standards rather than conducting independent due diligence for each procurement. Adapting this model to PoC subcontractor prequalification, covering technical qualifications, security posture, data handling practices, and professional standards in defined specialized domains, would reduce the due diligence burden on Procuring Governments while raising the baseline standards for Core Technical Work across the market. Part VIII of this working paper recommends that NASPO, in coordination with StateRAMP and the Multi-State Information Sharing and Analysis Center, develop a PoC subcontractor prequalification framework for adoption as part of the Article 3B implementation toolkit.
§ 3B-208. Independent Technical Monitor.
(a) Designation Required. For any Phase 3 PoC Procurement involving Live System access or Citizen Data, the Procuring Government shall, before authorizing Phase 3, designate or procure an Independent Technical Monitor with demonstrated expertise in the technical domain of the PoC Procurement.
(b) Qualifications. The Independent Technical Monitor shall be:
(1) independent of the prime contractor and all subcontractors performing work under the PoC Procurement;
(2) free of any financial interest in the outcome of the Phase 3 work or the subsequent production procurement; and
(3) possessed of demonstrated technical expertise, documented in the procurement file, in the specific technical domain or domains addressed by the Phase 3 PoC work.
(c) Role and Authority. The Independent Technical Monitor's role is advisory and reportorial to the Procuring Government. The Monitor has no supervisory authority over the prime contractor, subcontractors, or vendor personnel. The Monitor's functions include:
(1) reviewing vendor Phase 3 deliverables and providing a written technical assessment of each deliverable's compliance with the pre-published Phase 3 acceptance criteria;
(2) advising the Procurement Officer on any technical issues affecting the Phase Gate Review under Section 3B-203(e);
(3) reviewing and providing a written assessment of any security incidents, data handling concerns, or service continuity issues identified during Phase 3; and
(4) preparing a written summary assessment for inclusion in the post-PoC report required by Section 3B-308(e).
(d) Monitor's Assessments in the Record. All written assessments prepared by the Independent Technical Monitor shall be included in the procurement file and shall be considered by the Procurement Officer in making Phase Gate Review decisions and MVP acceptance determinations.
OFFICIAL COMMENT
Purpose and Design
Section 3B-208 addresses the government's technical capacity deficit in PoC Procurement for Genuinely Novel technologies. The Procuring Government contracted with a prime precisely because it lacked the technical expertise to manage the work directly. Without an independent source of technical perspective, the government's Phase Gate Review and MVP acceptance decisions are dependent on the prime's own reporting, creating an information asymmetry that favors the prime and disadvantages the government. The Independent Technical Monitor provides the government with expert technical input that does not flow through the prime's reporting chain. The monitor is not a contract administrator, a quality assurance officer, or a supervisor; its role is purely to ensure that the government has an independent technical perspective when making the decisions that determine the outcome of the PoC Procurement and the transition to production.
Problems Precluded
The Independent Technical Monitor requirement precludes the scenario documented repeatedly in federal technology procurement after-action reviews: the government accepts deliverables that fail to meet acceptance criteria because the contracting officer lacks the technical expertise to evaluate them and relies entirely on the vendor's self-assessment. DHS PIL research documented that contracting officers with access to independent technical input during complex procurements were significantly less likely to experience late-stage performance failures requiring costly contract restructuring. By requiring Monitor involvement at Phase 3 Gate Reviews and MVP acceptance, Section 3B-208 creates a check on the information asymmetry that is structurally inherent in novel technology procurement without imposing the organizational complexity of a full government technical staff.
§ 3B-308. Safeguards, Value Limitations, Transparency, and Reporting.
(a) Value Limitation. The total value of all PoC Procurement contracts awarded to all vendors across all phases shall not exceed ten percent of the Procuring Government's good-faith estimate of the total value of the anticipated production procurement for the same functional need, or five million dollars, whichever is less. The Procurement Officer may seek a waiver of this limitation from the Chief Procurement Officer upon a written finding that the functional need is of sufficient complexity or scale that the standard limitation would preclude meaningful Phase 3 MVP validation.
(b) Public Notices. The Procuring Government shall publish public notices:
(1) upon authorization of the PoC Procurement under Section 3B-101(e), not fewer than fourteen days before issuance of the Phase 1 solicitation;
(2) upon completion of each Phase Gate Review, within seven days, including a summary of the downselect decision and the number of vendors proceeding to the next phase; and
(3) upon MVP acceptance or termination of the PoC Procurement, within fourteen days.
(c) Protest Rights. Vendors participating in a PoC Procurement retain protest rights under Article 9 of this Code. For purposes of PoC Procurement protests:
(1) protests regarding the Phase 1 solicitation specifications or authorization findings shall be filed within ten days of solicitation issuance;
(2) protests regarding Phase Gate Review downselect decisions shall be filed within ten days of the public notice required by subsection (b)(2); and
(3) the Phase Gate Review Record prepared under Section 3B-203(e)(3) shall constitute the government's written rationale for the downselect decision for purposes of protest adjudication.
(d) Annual Audit. Each Procuring Government that conducts PoC Procurements under this Article shall include a summary of all such procurements in its annual procurement report, identifying for each: the functional need addressed; the total expenditure across all phases; the number of vendors at each phase; the outcome of the PoC; and whether a production procurement has been initiated.
(e) Post-PoC Report. Within ninety days of MVP acceptance or PoC termination, the Procurement Officer shall prepare and make publicly available a Post-PoC Report documenting:
(1) the functional need addressed and the outcome-based specifications used;
(2) the market consultation process and the alternative approaches identified;
(3) the vendor performance at each phase and the rationale for each downselect decision;
(4) the results of the MVP validation or, in the event of termination, the reasons for termination and the lessons learned;
(5) the Independent Technical Monitor's summary assessment, where applicable; and
(6) any significant issues encountered with subcontractor performance, data protection, security, or service continuity during the PoC Procurement.
OFFICIAL COMMENT
Purpose and Design
Section 3B-308 provides the accountability architecture that makes Article 3B politically and legally sustainable over time. The value limitation, protest rights framework, public notice requirements, annual audit, and post-PoC reporting requirement together ensure that PoC Procurement is a transparent, accountable, and self-correcting process, not an administrative workaround that grows beyond its intended scope. Maryland's experience under COMAR 21.05.16, which has operated with a dollar cap and legislative reporting requirement since enactment with no successful protests overturning an authorization decision, provides empirical validation that bright-line safeguards are more effective than vague accountability standards for non-standard procurement procedures.
The Value Limitation
The ten percent cap with a five million dollar ceiling implements the principle that PoC Procurement is genuinely exploratory, not a vehicle for conducting a significant portion of a production procurement under less competitive conditions. The cap is calculated against the anticipated production value rather than an absolute dollar figure, ensuring that it scales appropriately with the size of the underlying need while maintaining a meaningful constraint on the proportion of total procurement value that bypasses full competition. The waiver provision acknowledges that some Genuinely Novel procurements involve functional needs of sufficient scale that ten percent of production value, or five million dollars, is genuinely insufficient for meaningful Phase 3 MVP validation. The waiver requires Chief Procurement Officer involvement, ensuring that exceptions to the standard limitation receive appropriate senior review.
The Post-PoC Report as Institutional Learning
Subsection (e) requires more than an accountability document: it is designed to create the institutional learning record that the PoC framework is intended to generate and that conventional procurement produces almost never. Government procurement consistently fails to capture and transmit the lessons learned from procurement experiences, successful and unsuccessful alike, across agencies and across procurement cycles. The mandatory Post-PoC Report, made publicly available within ninety days, creates a searchable, accessible record of what the government explored, what it learned, what worked, and what did not. Over time, the accumulation of these records creates the institutional knowledge base that reduces the cost and risk of future PoC Procurements in related domains. The requirement to document significant subcontractor performance issues, in addition to overall procurement outcomes, creates a specific accountability mechanism for the flow-down clause framework of Section 3B-207 and provides the empirical foundation for the subcontractor prequalification framework recommended in Part VIII.
§ 3B-309. Transition to Production Procurement.
(a) Production Procurement Required. Deployment of a solution at operational scale following a successful PoC Procurement shall be conducted through a separate production procurement using a source selection method authorized by Article 3 of this Code, unless the conditions of subsection (b) are satisfied. The MVP produced under Section 3B-203(d)(4) shall serve as the functional baseline for the production procurement specifications.
(b) Right of First Negotiation. This subsection provides the recommended mechanism for production procurement transition and is the default framework absent a contrary written determination by the Procurement Officer documented under subsection (c).
(1) Each vendor whose Phase 3 PoC Artifact achieves MVP acceptance under Section 3B-203(d)(4) shall have a Right of First Negotiation for the production procurement, under which the Procuring Government shall negotiate in good faith with that vendor for a period of not fewer than sixty days before issuing a production procurement solicitation.
(2) The Right of First Negotiation does not guarantee award. If the Procuring Government and the vendor are unable to reach agreement on terms within the negotiation period, the Procuring Government shall proceed to a full competitive production procurement. The Procuring Government's determination that negotiations have failed shall be documented in writing.
(3) Where more than one vendor has achieved MVP acceptance, the Procuring Government shall conduct sequential right-of-first-negotiation discussions with each such vendor, beginning with the vendor whose Phase 3 deliverable received the highest evaluation score under the pre-published Phase 3 acceptance criteria, before proceeding to competitive procurement.
(4) A vendor's participation in the right-of-first-negotiation process does not preclude that vendor from participating in a subsequent competitive production procurement if negotiations fail.
(c) Alternative Transition Mechanisms. A Procuring Government may substitute an alternative transition mechanism for the Right of First Negotiation default by documenting in the procurement file, before Phase 1 solicitation issuance, a written determination that an alternative mechanism better serves the public interest. Recognized alternatives include:
(1) Competitive procurement with scoring preference: the production procurement solicitation provides an evaluation preference to vendors that achieved MVP acceptance, weighted to reflect the informational advantage their PoC work created, not to exceed fifteen percent of total available evaluation points; or
(2) Full and open competitive procurement without preference: the Procuring Government proceeds directly to a fully competitive production procurement using the MVP as the specification baseline, with all potential vendors, including PoC participants and non-participants, competing on equal terms.
(d) Vendor Disqualification Prohibited. No vendor that participated in a PoC Procurement under this Article may be disqualified from participating in the subsequent production procurement solely on the basis of its PoC participation, except where a specific conflict of interest has been identified and documented by the Procurement Officer.
(e) Specification from MVP. The production procurement specifications shall be derived from the MVP functional baseline and shall be expressed as outcome-based or performance-based specifications consistent with the requirements of Section 3B-202, updated to reflect the operational knowledge generated during the PoC Procurement. The Procuring Government is not required to use the exact MVP architecture in the production procurement; it is required to specify the functional outcomes that the MVP demonstrated are achievable. Regarding subsection (d), the prohibition on disqualification based solely on PoC participation does not displace organizational conflict of interest rules under applicable state law. Where PoC participation has created a genuine informational advantage that cannot be mitigated, state OCI rules may independently require recusal or other remedies; the Procurement Officer should assess OCI risk before the production procurement solicitation is issued.
OFFICIAL COMMENT
Purpose and Design
Section 3B-309 addresses what Part II of this working paper identifies as the transition-to-production problem: the gap that makes PoC Procurement both essential and difficult to implement in practice. If the government cannot offer PoC vendors any path to production work, participation incentives are too low for capable vendors to engage. If the government offers PoC vendors a guaranteed path to production work, the PoC phase becomes a vehicle for circumventing competition rather than a genuine exploration. The Right of First Negotiation mechanism navigates this tension by creating a meaningful but not guaranteed production pathway for vendors whose PoC work demonstrates genuine value.
Why the Right of First Negotiation Is Recommended
Of the three available transition mechanisms, the Right of First Negotiation is recommended for three reasons. First, it creates the strongest participation incentive without guaranteeing award, because vendors understand that successful PoC performance gives them a preferred negotiating position without foreclosing competition if their production pricing is unreasonable. Second, it does not require statutory disqualification authority and does not distort the production competition: vendors who fail right-of-first-negotiation discussions compete in the subsequent procurement on the same terms as all other bidders. Where multiple vendors have achieved MVP acceptance, the sequential negotiation order under subsection (b)(3) is determined by pre-published Phase 3 evaluation scores set before proposals were received; this pre-publication requirement is the principal safeguard against a protest that the scoring order was manipulated to advantage a preferred vendor. Third, it is consistent with the SBIR Phase III transition model that has operated successfully in federal procurement for more than forty years, providing a legally familiar framework with a documented performance record. Adopting states that prefer the competitive scoring preference model, or full and open competition without preference, may designate either through the subsection (c) written determination process. The paper recommends against making the alternative mechanisms the default because they either reduce vendor participation incentives, the full competition option, or create evaluation complexity that invites protest, the scoring preference option.
The MVP as Production Specification Baseline
Subsection (e) closes the specification loop that Section 3B-202 opens. The production procurement is specified from the MVP functional baseline rather than from the agency's original assumptions about what it needed. This is the most significant practical benefit of the Article 3B framework: the government enters production procurement knowing, from empirical evidence, what is achievable, at what cost and risk, under what operational conditions. It can write a production specification that reflects operational reality rather than pre-procurement assumptions, attracting vendors who can actually deliver rather than vendors who can most convincingly promise delivery. The requirement that production specifications be expressed as outcome-based or performance-based specifications, rather than as reproductions of the MVP architecture, ensures that the production competition remains genuinely open: multiple vendors should be able to propose solutions meeting the demonstrated performance baseline, not just the vendor whose specific MVP architecture is reproduced in the specification.



PART V: CONFORMING AMENDMENTS TO EXISTING MPC ARTICLES
The proposed Article 3B operates as a self-contained procedural framework. Four conforming amendments to existing MPC articles are required to integrate Article 3B into the Code's overall structure, resolve potential interpretive conflicts between the new article and existing provisions, and extend the Code's professional development requirements to cover the specialized competencies that PoC Procurement demands. Each amendment is presented below with full MPC-style statutory language and an Official Comment.
In each case, the proposed amendment is drafted as an addition to the existing section rather than a replacement of existing text. Adopting states should review their enacted versions of each section to determine the appropriate point of insertion.
Amendment 1: Article 3, § 3-101 — Principles Governing Source Selection
Existing Section (Relevant Portion)
Section 3-101 of the 2000 MPC establishes the general principles governing source selection, including the preference for competitive sealed bidding and the authorization for other methods under specified conditions.
Proposed Addition
Add new subsection to § 3-101:
(d) Innovation Procurement. For procurements conducted under Article 3B of this Code, competition shall be evaluated to include technical merit, risk-sharing capacity, and the quality of the proposed exploratory methodology, in addition to price and other factors applicable under Article 3. Nothing in this subsection shall be construed to require that price be weighted equally with technical merit in Article 3B evaluations, or to limit the Procuring Government's discretion to establish phase-specific evaluation criteria under Section 3B-203.
OFFICIAL COMMENT
Purpose
The addition to Section 3-101 provides explicit statutory authorization for the multi-factor competitive evaluation that Article 3B requires. Under the existing Section 3-101 framework, competition is primarily understood as price competition, with technical factors permitted as supplements under the competitive sealed proposal method. In PoC Procurement, technical merit, risk-sharing capacity, and methodological quality are the primary competitive dimensions; price is a secondary constraint. Without this conforming amendment, a protest could be filed claiming that Article 3B's evaluation criteria are inconsistent with the Code's general competition principles. The amendment resolves that inconsistency by expressly authorizing the broader competition concept for Article 3B contexts.
Problems Precluded
The amendment precludes protests asserting that PoC Procurement evaluation criteria impermissibly subordinate price to technical factors, a challenge that has been raised against innovative procurement methods in multiple jurisdictions and that would, if successful, effectively force PoC evaluations back toward price-dominated frameworks incompatible with genuinely exploratory work. By locating the authorization in Section 3-101, the Code's principles article, the amendment establishes the broadened competition concept at the foundational level rather than as an exception to a general rule.

Amendment 2: Article 3, § 3-205 — Sole Source Procurement
Existing Section (Relevant Portion)
Section 3-205 of the 2000 MPC permits sole source procurement when the Procurement Officer determines in writing that there is only one source for the required supply, service, or construction item, and identifies the limited circumstances under which that determination may be made.
Proposed Addition
Add new subsection to § 3-205:
(e) PoC Phase Transitions. For purposes of this section, a determination that only one source is available shall be deemed satisfied with respect to a specific PoC phase deliverable when: (i) the procurement is being conducted under Article 3B of this Code; (ii) the prior phase downselect was conducted in accordance with Section 3B-203; (iii) the vendor whose work is the subject of the sole source determination was selected through a competitive Phase Gate Review documented in accordance with Section 3B-203(e)(3); and (iv) a public notice of the phase transition has been published in accordance with Section 3B-308(b)(2). Nothing in this subsection shall authorize sole source procurement for a production procurement following the conclusion of a PoC Procurement under Article 3B.
OFFICIAL COMMENT
Purpose
Phase 2 and Phase 3 PoC work involves continuation contracts with vendors who survived competitive downselects rather than newly competed awards. Under strict application of Section 3-205, these continuation contracts might be challenged as sole source awards lacking adequate justification, because the government is contracting with a specific vendor without issuing a new competitive solicitation. The conforming amendment resolves this by treating the prior competitive Phase Gate Review, conducted under published criteria with documented rationale, as constituting the competitive process that satisfies the spirit of the sole source justification requirement. The final sentence explicitly prohibits extension of this provision to production procurement, preventing the PoC framework from being used to circumvent full competition at the production stage.
Problems Precluded
The amendment precludes protests against Phase 2 and Phase 3 continuation awards on the ground that they constitute unauthorized sole source procurement. Without this amendment, a vendor eliminated at Phase 1 could protest the Phase 2 award to a surviving competitor as an unjustified sole source, potentially disrupting a legitimate competitive process. The amendment makes clear that phase continuation awards are not sole source awards in the relevant sense: they are the product of a competitive downselect process that simply does not involve a new solicitation at each phase.

Amendment 3: Article 4, § 4-102 — Maximizing Competition Through Specifications
Existing Section (Relevant Portion)
Section 4-102 of the 2000 MPC requires that specifications be drafted so as to maximize competition while accurately describing the government's needs, and prohibits specifications that unnecessarily restrict competition.
Proposed Addition
Add new subsection to § 4-102:
(c) Outcome-Based Specifications Under Article 3B. Outcome-based and performance-based specifications issued pursuant to Section 3B-202 of this Code shall be deemed compliant with the requirements of this section when: (i) they accurately describe the Procuring Government's functional need in terms of required outcomes, measurable performance criteria, and applicable operational constraints, without prescribing technical means or solution architecture except as justified in writing under Section 3B-202(a); and (ii) the specification results in three or more responsive proposals offering materially different technical approaches to the stated functional need, or the Procurement Officer has documented an assessment of specification scope in accordance with Section 3B-202(e) where fewer than three materially different approaches are received. A specification meeting the requirements of this subsection shall not be subject to protest solely on the ground that it describes outcomes rather than technical methods.
OFFICIAL COMMENT
Purpose
Section 4-102 has historically been interpreted to require that specifications be sufficiently detailed to permit evaluation of proposals on comparable terms, a standard that has been invoked to challenge outcome-based specifications as impermissibly vague. This conforming amendment resolves the tension between the existing maximize-competition standard and the outcome-based specification mandate of Section 3B-202 by establishing an empirical compliance standard: a specification that actually generates multiple materially different competitive responses has, by demonstrated fact, maximized competition in the relevant sense. The amendment also explicitly precludes protest based solely on the outcome-based character of the specification, directing protest energy toward the factual question of competitive effect rather than the formal question of specification structure.
Legal Scholarship and Practice Support
The outcome-based specification compliance standard in this amendment is grounded in a substantial body of procurement research and practice. Virginia's experience under its performance-based procurement guidance documented a measurable increase in responsive proposals when specifications were rewritten in outcome-based terms. World Bank research across multiple international procurement frameworks found that functional and performance-based specifications consistently produced broader competitive ranges than prescriptive specifications. The DHS Procurement Innovation Lab's documented experience with outcome-based solicitations found that the competitive range for technically complex procurements was materially larger and more diverse when specifications described outcomes rather than methods. These findings collectively support the empirical compliance standard as a reliable proxy for the maximize-competition objective that Section 4-102 is designed to serve.

Amendment 4: Article 15, § 15-104 — Professional Development and Training
Existing Section (Relevant Portion)
Section 15-104 of the 2000 MPC addresses professional development requirements for procurement personnel, including certification and continuing education standards.
Proposed Addition
Add new subsection to § 15-104:
(d) Innovation Procurement Competency. Each State and Local Government that adopts Article 3B of this Code shall designate one or more Innovation Procurement Officers responsible for administering PoC Procurements under that Article. Designated Innovation Procurement Officers shall, within eighteen months of designation, complete not fewer than sixteen hours of training in PoC and pre-commercial procurement methods, covering: outcome-based specification development; phased multi-vendor evaluation; intellectual property frameworks for government-funded R&D; Citizen Data protection in technology procurement; and subcontractor accountability and flow-down clause administration. Training programs satisfying this requirement shall be based on the ABA Model Procurement Code Article 3B Toolkit described in Appendix 3B, or on a curriculum certified by a recognized procurement professional development organization as covering the subject areas specified in this subsection.
OFFICIAL COMMENT
Purpose
PoC Procurement under Article 3B requires a set of competencies that differ materially from those needed for conventional procurement methods. Procurement officers who are skilled in competitive sealed proposal administration may lack experience with outcome-based specification development, multi-vendor phased evaluation, pre-commercial procurement IP frameworks, or the specific citizen data protection requirements that Article 3B imposes. The training requirement ensures that the officers responsible for administering Article 3B procurements have the knowledge needed to do so effectively, reducing the risk of procedural errors that invite protests and the risk of substantive failures in specification development, phase management, and contract administration.
Relationship to Existing Certification
The sixteen-hour training requirement is designed to complement rather than replace existing procurement certification programs such as the NIGP Certified Procurement Professional and the Universal Public Procurement Certification Council's Certified Public Procurement Officer designations. The recommendation, developed in Part VIII of this working paper, is that NIGP and NASPO develop an Article 3B endorsement module that can be added to existing CPPO and CPPB certification tracks, making the training requirement achievable within the professional development infrastructure that procurement officers already navigate. The ABA's appropriate role is developing the model curriculum and toolkit content, not administering certification.
Problems Precluded
DHS PIL research documented that contracting officers who had completed structured training in innovative procurement methods were sixty percent less likely to produce specifications that generated sustainable protests. The training requirement, by ensuring that designated Innovation Procurement Officers have completed structured instruction before administering Article 3B procurements, creates a documented competency record that supports the government's defense of its procedural choices when those choices are challenged. An officer who has completed certified training in outcome-based specification development is in a materially stronger position to defend an outcome-based specification against a vagueness protest than one who adopted the approach without formal preparation.


PART VI: INTELLECTUAL PROPERTY FRAMEWORK — EXTENDED ANALYSIS
Section 3B-206 establishes the statutory framework for intellectual property rights in PoC Procurement. This Part provides the extended analytical context for that framework, addressing the policy considerations that informed the specific choices made in the statutory language, the relationship between the Article 3B IP framework and existing state and federal IP law, and the practical implications of the safe harbor modification provision.
A. The Policy Architecture of Vendor-Retains Foreground IP
The decision to adopt the vendor-retains-foreground-IP model rather than a government-ownership model reflects a considered policy judgment grounded in the specific dynamics of genuinely novel technology procurement. Three distinct considerations support this choice.
The first is participation incentive. Genuinely novel technologies are, by definition, not yet commercially available. The vendors capable of developing them are typically early-stage companies or research-intensive organizations for whom intellectual property is the primary asset. A government-ownership IP model would require these vendors to contribute their most valuable asset to the public domain as a condition of government contract participation, a requirement that would deter precisely the vendors whose participation the PoC framework is designed to attract. The EU PCP framework's decade-long experience confirms this: member states that piloted government-ownership terms for PCP contracts consistently attracted fewer and less technically capable bidders than those using the vendor-retains model (European Commission, Pre-Commercial Procurement: An Innovative Procurement Approach, 2011; EC Impact Assessment Studies on PCP Implementation, 2017).
The second is market development incentive. When a vendor retains ownership of the technology developed during a PoC and can commercialize it beyond the initial government customer, the government's per-unit cost in the subsequent production procurement is reduced because the vendor can amortize development costs across a broader market. This is the Bayh-Dole Act's foundational insight (35 U.S.C. §§ 200-212) applied to state and local procurement: government-funded R&D that remains in private hands and reaches commercial scale benefits the public more broadly than government-owned technology that sits in a government repository. The government's non-exclusive license preserves full access to the technology for governmental purposes without foreclosing the commercialization that drives down costs over time.
The third is competition preservation. A government-ownership model creates a paradox: the government owns the technology developed in the PoC but cannot effectively manage or commercialize it, while the vendor that developed it is prohibited from using it in the production competition unless the government licenses it back. This typically results in either de facto vendor lock-in, because no other vendor can build on the PoC work without a government license that may not be available, or in a production competition that cannot attract capable bidders because the technology baseline is inaccessible to them. The vendor-retains model with the mandatory interoperability requirement of Section 3B-206(d) avoids both outcomes: the vendor retains ownership and can compete in production, and other vendors can also compete because the interfaces and APIs are documented and licensed.
B. The Citizen Data Carve-Out as Non-Negotiable Baseline
Section 3B-206(c) designates the Citizen Data carve-out as non-negotiable, meaning it cannot be modified even under the safe harbor provision of subsection (f). This designation reflects the qualitative difference between Citizen Data and other categories of information generated during a PoC Procurement.
Citizen Data is not the vendor's to own, license, or commercialize regardless of the IP framework governing the vendor's creative work, because it was not generated by the vendor's creative effort. It is the record of citizens' interactions with their government, produced under circumstances of legal compulsion and held by the government in a trustee capacity. The government cannot alienate this trusteeship through a procurement transaction any more than it can alienate its constitutional obligations through a contract. A provision in a PoC contract purporting to grant a vendor rights in Citizen Data beyond the specific scope of work authorized would be void as contrary to the government's pre-existing obligations, independent of anything in Article 3B. The non-negotiable designation in Section 3B-206(f) simply makes this pre-existing constraint explicit and ensures that procurement officers understand it cannot be traded away in IP negotiations even when other terms are being modified.
Procuring Governments should note that the thirty-day return or destruction requirement in Section 3B-206(c)(3) is a floor, not a ceiling. Applicable state data protection statutes may impose shorter timelines for specific categories of Citizen Data, including health information, financial records, or juvenile records. Where state law imposes a shorter timeline, it controls, and the PoC contract should reflect the shorter requirement.
C. Background IP and Vendor Risk Allocation
Section 3B-206(e)'s protection of vendor Background IP addresses a concern that has made some capable vendors reluctant to participate in government technology development contracts: the risk that government contract participation will compromise the intellectual property they brought to the engagement. The Background IP protection ensures that a vendor's pre-existing technology platform, code base, algorithms, or proprietary methods are not affected by the PoC contract and cannot be claimed by the government as a byproduct of contract performance.
Procuring Governments should be aware that the boundary between Background IP and Foreground IP is frequently contested in technology development contracts. The prudent approach, consistent with practice under SBIR contracts and EU PCP agreements, is to require vendors to identify their Background IP in writing at the commencement of each phase and to document any Background IP that will be incorporated into phase deliverables. This creates a clear record that prevents later disputes about whether a particular element of a phase deliverable was pre-existing vendor technology or government-funded development.
D. The Safe Harbor Modification Framework in Practice
Section 3B-206(f) permits Procuring Governments to negotiate modified IP terms in individual PoC contracts or Consortium MOUs, subject to the constraints that modifications be documented before solicitation issuance, that the Citizen Data carve-out remain non-negotiable, and that the interoperability requirement be preserved. This framework recognizes that the default vendor-retains model, while optimal for most PoC contexts, will not serve every Procuring Government's needs in every situation.
Two categories of procurement are most likely to warrant safe harbor modifications. First, procurements involving technologies with significant public safety, national security, or public health implications, where the government's interest in controlling the technology's further development and commercialization may outweigh the participation incentive benefits of the vendor-retains model. Second, procurements where the government is providing a substantial portion of the total investment required to develop the technology, such that the vendor-retains model would allow a private party to capture the full commercial value of a technology developed predominantly at public expense. In both cases, the modification should be documented with a written analysis of why the default framework is insufficient and how the modified terms serve the public interest better than the default.
Procuring Governments considering safe harbor modifications should consult with state legal counsel regarding the interaction between modified IP terms and applicable state laws governing government-owned intellectual property, technology transfer from government to private entities, and sovereign immunity in IP disputes. These interactions vary significantly across states and may affect both the legal validity of specific modification terms and the practical enforceability of the resulting rights.


PART VII: APPENDIX 3B — THE ARTICLE 3B CONSORTIUM TOOLKIT
Article 3B authorizes and recommends a Consortium Toolkit, designated as Appendix 3B to the Model Procurement Code, to support state and local governments in implementing PoC Procurement under the new Article. This Part describes the purpose, content, and governance of the Toolkit. The Toolkit itself is a separate document developed concurrently with this working paper; this Part establishes what it must contain and why each component is necessary.
The Toolkit serves three distinct functions. First, it reduces the transaction costs of implementing Article 3B by providing standard-form documents that Procuring Governments can adapt rather than draft from scratch. Second, it promotes uniformity in implementation across adopting states, which is important both for legal predictability and for the functioning of Consortium Procurements where multiple states must operate under compatible frameworks. Third, it provides an institutional learning resource that captures and transmits best practices as the framework accumulates operational experience.
A. Governance MOU Template
Toolkit Component 1: Consortium Memorandum of Understanding Template
The standard-form Consortium MOU template provides a complete, legally reviewed document covering all elements required by Section 3B-205(b). The template is organized in modular sections that can be adopted as written or modified to reflect the specific needs of the participating governments. Key features include:
A lead buyer designation and authority section that clearly delineates the scope of the Lead Buyer's authority to act on behalf of the Consortium in procurement, contract, and administrative matters, and the limitations on that authority that require full Consortium approval. The authority delineation is the most frequent source of Consortium dispute in cooperative procurement arrangements and the section most likely to require legal review by each member's counsel.
A cost-sharing and payment mechanics section that provides three standard cost-sharing formulas, equal shares, population-weighted shares, and anticipated-use-weighted shares, with guidance on when each is appropriate and how to implement the milestone payment structure required by Section 3B-203.
A decision-making protocol section that implements the default weighted majority rule of Section 3B-205(b)(3) and provides optional provisions for supermajority requirements on defined categories of decisions, including Phase 3 authorization, contract termination, and IP modification.
An intellectual property section that implements the Section 3B-206 framework for Consortium contexts, addressing the specific questions that arise when multiple governments share rights to PoC Artifacts, including how government licenses are extended to member jurisdictions, how Citizen Data return and destruction obligations are coordinated across members, and how the interoperability requirements are managed when different members may deploy different production systems.
An opt-in and opt-out mechanics section that implements the member opt-in architecture with standard notice periods, data rights procedures upon opt-out, and financial settlement terms for members who withdraw before Phase completion.
B. Solicitation and Evaluation Templates
Toolkit Component 2: Phase 1 Solicitation Template
The Phase 1 solicitation template provides a complete Request for Proposals structure for Phase 1 Solution Design solicitations under Section 3B-203(b). The template implements the outcome-based specification requirements of Section 3B-202 and includes: a problem statement section with guidance on how to describe functional needs without technical prescription; a market consultation summary incorporation section that integrates the findings from the pre-solicitation Open Market Consultation into the solicitation record; evaluation criteria and weighting structures calibrated to Phase 1 assessment of conceptual design quality, technical feasibility, vendor qualifications, and risk identification; and the pre-published Phase 1 to Phase 2 downselect criteria required by Section 3B-203(b)(1).
Toolkit Component 3: Phase 2 and Phase 3 Solicitation Templates
Separate templates are provided for Phase 2 Prototyping and Phase 3 Piloting solicitations, reflecting the different deliverable expectations, evaluation criteria, and security requirements applicable at each phase. The Phase 3 template includes the complete four-part live system access authorization package required by Section 3B-203(d)(3): the security assessment form, the service continuity plan template, the citizen notification template, and the subcontractor flow-down clause execution checklist.
Toolkit Component 4: Evaluation Scorecard Templates
Phase-specific evaluation scorecard templates provide structured frameworks for assessing vendor deliverables against pre-published acceptance criteria at each Phase Gate Review. The scorecards are designed to produce a documented evaluation record that supports protest defense under Section 3B-308(c) and provides the factual foundation for the Phase Gate Review Record required by Section 3B-203(e)(3). Scorecards include both quantitative scoring dimensions and qualitative assessment fields, with guidance on how to weight each dimension consistently with the pre-published criteria.
C. Contract Templates
Toolkit Component 5: PoC Contract Template with Flow-Down Clauses
The standard PoC contract template implements the full Article 3B contractual framework, including: the phase-structured payment terms with milestone escrow provisions under Section 3B-203(f); the IP framework of Section 3B-206 with the Citizen Data carve-out and interoperability requirements; the mandatory flow-down clause package of Section 3B-207 with the government named as express third-party beneficiary; the Right of First Negotiation provision for production procurement transition under Section 3B-309(b); and standard representations and warranties regarding subcontractor qualifications, security certifications, and data handling capabilities. The flow-down clause package is provided as a separate exhibit that can be incorporated by reference into subcontracts, with instructions for prime contractors on how to ensure proper execution by each subcontractor performing Core Technical Work.
Toolkit Component 6: Independent Technical Monitor Engagement Template
A standard engagement template for Independent Technical Monitors designated under Section 3B-208, covering scope of services, independence requirements, deliverable obligations including the Phase Gate Review advisory assessment and post-PoC summary assessment, and compensation structures. The template addresses the specific independence requirements of Section 3B-208(b) and includes a conflict of interest certification form for Monitor candidates.
D. Financial Tools
Toolkit Component 7: Cost-Sharing Calculator
An interactive cost-sharing calculator that assists Consortium members in modeling the financial implications of alternative cost-sharing formulas across the three-phase PoC structure, including: phase payment projections under different vendor participation scenarios; milestone escrow calculations and release schedules; opt-out financial settlement modeling; and production procurement transition cost projections under the three alternative mechanisms of Section 3B-309. The calculator is designed to support the MOU negotiation process by making the financial consequences of alternative governance choices transparent to all Consortium members before the MOU is executed.
Toolkit Component 8: PoC Value Cap Calculator
A calculator that assists Procurement Officers in computing the applicable value limitation under Section 3B-308(a), including tools for documenting the good-faith estimate of anticipated production procurement value that establishes the ten percent cap baseline, and a waiver request template for use when the standard limitation would preclude meaningful Phase 3 MVP validation.
E. Training and Knowledge Resources
Toolkit Component 9: Article 3B Training Curriculum
A sixteen-hour training curriculum satisfying the professional development requirement of the proposed Section 15-104(d) amendment, organized in five modules: outcome-based specification development and the Open Market Consultation process; phased multi-vendor evaluation, Phase Gate Review conduct, and MVP acceptance; intellectual property frameworks for government PoC work; Citizen Data protection, the Citizen Impact Assessment, and live system access authorization; and subcontractor accountability, flow-down clause administration, and the Independent Technical Monitor role. The curriculum is designed for delivery in multiple formats, including in-person workshop, webinar, and self-directed online learning, and is structured to align with the subject area requirements for NIGP and NASPO certification endorsement.
Toolkit Component 10: Case Study Library
A continuously updated library of documented case studies from PoC Procurement implementations, organized by technology domain, procurement scale, and outcome. Case studies document both successful and unsuccessful procurements, with specific attention to: how outcome-based specifications were developed and what alternative approaches they attracted; how Phase Gate Review downselect decisions were made and documented; how subcontractor performance issues were identified and addressed through flow-down clauses; and how the transition to production procurement was managed under each of the three Section 3B-309 mechanisms. The case study library is the primary vehicle through which the institutional learning generated by individual PoC Procurements is captured and made available to the broader community of adopting states.
F. Toolkit Governance
The Toolkit is a living document intended to be updated as implementation experience accumulates. The ABA State and Local Government Procurement Law Committee is the appropriate governance body for Toolkit updates, with NASPO providing operational input on cooperative purchasing dimensions and StateRAMP providing input on the security authorization and subcontractor prequalification components. Updates should be versioned and dated, with a changelog maintained so that adopting states can identify what has changed between the version on which their implementation was based and the current version. Individual Toolkit components may be updated on different schedules as experience warrants, without requiring revision of the Article 3B statutory language.


PART VIII: IMPLEMENTATION AND ADOPTION ROADMAP
A model code amendment is only as valuable as the adoption it achieves. The history of model procurement law includes numerous well-designed provisions that failed to achieve meaningful state adoption because the adoption strategy was inadequate, because implementation support was unavailable, or because the proposal arrived without the institutional endorsements that give adopting states confidence in the framework's durability. This Part addresses the strategy for achieving broad, consistent, and successful adoption of Article 3B.
A. Adoption Strategy: Pilot Then Publish
The most reliable model for achieving broad adoption of model procurement code amendments is the pilot-then-publish strategy: a defined set of states implements the framework before broader adoption is sought, generates documented experience, and that experience becomes the primary argument for adoption by other states. This is the strategy that produced NASPO ValuePoint's broad acceptance, that drove adoption of performance-based contracting provisions across multiple state codes, and that the EU used to build member-state confidence in the PCP framework before making it the standard approach for pre-commercial procurement.
For Article 3B, the recommended pilot structure is five states conducting Article 3B PoC Procurements, either individually or as Consortium members, within the first two years following ABA endorsement of the framework. Pilot states should represent geographic and demographic diversity, include at least one large state with significant technology procurement volume, and include at least two states that will participate in a Consortium Procurement to test the Section 3B-205 governance framework under real conditions. NASPO is the appropriate coordinating body for pilot state recruitment and support, given its existing relationships with state procurement offices and its established role in cooperative purchasing coordination.
Pilot procurements should be documented in real time using the Post-PoC Report structure of Section 3B-308(e) and the case study format of Toolkit Component 10, and those documents should be made publicly available as they are completed rather than held for a consolidated report at the end of the pilot period. Real-time publication serves two purposes: it provides other states with current information about the framework's operational performance, and it creates a public record that demonstrates the framework's transparency commitments in practice rather than merely in theory.
The consortium dimension of the pilot strategy deserves specific emphasis. Pilot consortia that document their work comprehensively, including both successful phase transitions and honest accounts of failures and redirections, do not merely validate the Article 3B framework. They begin building the shared knowledge record that is the consortium mechanism's most durable public benefit. The case study library of Toolkit Component 10 is the repository for this record, and its value compounds over time: each documented consortium PoC reduces the information costs of the next, and the accumulated record of what has been tried, what has worked, and what has failed in genuinely novel technology procurement becomes a public good available to every adopting jurisdiction. Pilot states should understand that their documentation investment serves not only their own institutional learning but the entire community of states that will follow.
B. Legislative Adoption Mechanics
Model procurement code amendments are adopted by states through a variety of legislative and regulatory mechanisms. Some states have enacted the MPC by statute and require legislative amendment to add new articles. Others have implemented MPC provisions through procurement regulations that can be modified by executive or agency action. The Article 3B framework is designed to be adoptable through either mechanism, with the statutory language suitable for direct legislative enactment and the Official Comments providing the interpretive guidance that regulatory implementation typically requires.
The recommended adoption timeline, based on the pilot-then-publish strategy, is: ABA committee endorsement and Toolkit finalization in 2026; pilot state procurements conducted from 2026 through 2027; publication of consolidated pilot findings in late 2027; and targeted legislative and regulatory adoption campaigns in additional states from 2028 forward, using the pilot findings as the primary evidentiary foundation. States that adopt Article 3B before the pilot period concludes should be encouraged to participate in the pilot documentation process even if they are not designated pilot states, creating a broader base of implementation experience.
The ABA endorsement of Article 3B should be accompanied by formal endorsements from NASPO and, where applicable, the National League of Cities and the National Association of Counties, whose members include the local governments that are increasingly significant technology procurers and that lack the procurement staff resources of larger states. Local government adoption is particularly important because genuinely novel technology procurement is increasingly a local-government challenge, and the forced-fit problem described in Part II is, if anything, more acute for local governments that lack dedicated innovation procurement staff.
C. Federal Alignment
State and local governments receive substantial federal funding for technology programs through grants administered by multiple federal agencies, including the Department of Homeland Security, the Department of Transportation, the Department of Health and Human Services, and the Economic Development Administration. Federal grant conditions for technology-related programs frequently address procurement requirements, and alignment between Article 3B and those conditions is both a legal necessity for adopting states and a significant adoption incentive.
The paper recommends that the ABA, in coordination with NASPO, engage with the Office of Management and Budget and relevant federal agencies to ensure that Article 3B PoC Procurements conducted with federal grant funds are recognized as compliant with applicable federal procurement requirements. The federal SBIR and STTR programs, whose phase structure and transition mechanisms Article 3B adapts for state and local use, provide the most natural federal alignment point: states whose Article 3B procurements are conducted in conjunction with SBIR or STTR awardees should be able to rely on the federal competitive selection process as satisfying the Article 3B market research and competition requirements for the initial phase.
The DHS Procurement Innovation Lab is an additional federal alignment resource. The PIL's documented experience with innovative procurement methods in the federal context provides case study material that supports Article 3B's evidentiary foundation, and PIL staff are potential resource contributors to the Article 3B training curriculum of Toolkit Component 9. Formalizing this relationship through an ABA-DHS memorandum of understanding for curriculum development and case study sharing would strengthen both the Toolkit and the federal adoption case.
D. StateRAMP and Subcontractor Prequalification Framework Development
Part II, Section F and Part III, Section G of this working paper recommend that NASPO, in coordination with StateRAMP and the Multi-State Information Sharing and Analysis Center, develop a PoC subcontractor prequalification framework for adoption as part of the Article 3B implementation toolkit. This recommendation is the most significant institutional development task in the implementation roadmap and the one requiring the longest lead time.
The framework development process should begin with a scoping exercise to identify the technical domains for which subcontractor prequalification is most operationally valuable in PoC Procurement contexts. Based on current technology procurement patterns, the initial domains should include: artificial intelligence and machine learning systems development; cloud architecture and security; data engineering and analytics; identity and access management; and cybersecurity assessment and penetration testing. For each domain, the framework should define the qualifications, certifications, and practice standards that constitute the prequalification baseline, drawing on existing industry certifications where they exist and identifying gaps where government-specific standards are needed.
The StateRAMP model provides the governance architecture: a program management office that reviews and validates subcontractor prequalification claims, a continuous monitoring requirement that maintains currency of validated status, and a reciprocity framework that allows validation earned in one participating jurisdiction to be recognized by others. The program management office function could be housed within StateRAMP's existing infrastructure, which already serves a related function for cloud service provider authorization, reducing the organizational development burden and leveraging StateRAMP's existing relationships with state CIOs and state procurement offices.
The timeline for subcontractor prequalification framework development is necessarily longer than the Article 3B adoption timeline: initial domain scoping and standards development in 2026 and 2027, pilot program operation in 2028, and broader availability aligned with the Article 3B legislative adoption campaign from 2028 forward. The prequalification framework's availability is not a prerequisite for Article 3B adoption; Section 3B-207(g) makes prequalification optional, and the mandatory flow-down clause framework of Section 3B-207(a) through (f) operates independently of whether a prequalification framework exists. The prequalification framework enhances the flow-down regime by reducing due diligence burden and raising baseline standards; it does not substitute for it.
E. Metrics for Evaluating Article 3B Performance
An implementation strategy without defined metrics cannot demonstrate success or identify failures requiring correction. The following metrics are recommended for systematic collection across Article 3B procurements, beginning with the pilot period and continuing through broader adoption.
The PoC-to-MVP conversion rate measures the proportion of authorized PoC Procurements that produce at least one accepted MVP. This is the primary measure of the framework's technical effectiveness: a high conversion rate indicates that the phased multi-vendor structure is successfully identifying viable solution approaches; a low rate indicates either that the Genuinely Novel triggering standard is being applied to procurements where viable solutions do not exist, or that the framework's exploratory design is not functioning as intended.
The MVP-to-production transition rate measures the proportion of accepted MVPs that result in production procurements. This metric addresses the transition-to-production problem discussed in Part II: a framework that produces successful MVPs but cannot convert them to production deployments has not solved the government's ultimate procurement challenge.
The specification protest rate measures the proportion of Article 3B solicitations that generate protests on specification grounds. Given that outcome-based specification protests are the most significant legal risk identified in this working paper, tracking this metric allows identification of specification development patterns that are generating protest exposure and calibration of the Open Market Consultation process and training requirements accordingly.
The subcontractor accountability incident rate measures the proportion of Article 3B procurements in which flow-down clause obligations were invoked, either by the government directly against a subcontractor or by a prime contractor against a subcontractor in circumstances that triggered the government's third-party beneficiary rights. This metric provides empirical validation of the flow-down framework's operational effectiveness and identifies the categories of subcontractor failure most frequently encountered in practice.
The consortium procurement participation rate measures the proportion of Article 3B PoC Procurements conducted as Consortium Procurements under Section 3B-205. A high consortium participation rate indicates that the framework is achieving the scale aggregation benefits that make Genuinely Novel technology development economically rational across a range of jurisdictions; a low rate may indicate barriers to consortium formation that the MOU template and governance framework should address.
These metrics should be collected through the annual audit requirement of Section 3B-308(d) and the Post-PoC Report requirement of Section 3B-308(e), and should be aggregated at the national level by NASPO and reported to the ABA committee on a biennial basis. The aggregated data will support continuous improvement of the Article 3B framework and Toolkit and provide the evidentiary foundation for any future amendments the committee determines to be warranted by operational experience.
F. Long-Term Framework Evolution
Article 3B is designed for the current generation of genuinely novel technology procurement challenges, of which LLM AI systems are the primary illustrative example. The framework's design is intended to be technologically neutral: its triggering standard, process structure, IP framework, and accountability mechanisms are defined in terms of procurement and legal concepts rather than technology-specific terms, and should remain applicable to future generations of genuinely novel technologies that cannot be anticipated today.
However, the Toolkit and training curriculum are inherently more technology-specific and will require more frequent updating as technology procurement challenges evolve. The governance structure recommended in Part VII provides for continuous Toolkit updates without requiring statutory amendment, and the ABA committee should plan for periodic Toolkit reviews on a three-to-five year cycle, with targeted updates to specific components as new technology domains emerge and as implementation experience identifies gaps in the current content.
The committee should also monitor developments in federal procurement law, particularly in the areas of Other Transaction Authority, SBIR and STTR program evolution, and federal AI procurement policy, for developments that affect the Article 3B framework's federal alignment or that provide new models for specific framework elements. The federal government's experience with large-scale LLM AI procurement over the next several years will generate a body of documented experience that should be systematically reviewed for Article 3B Toolkit integration.
Finally, the committee should maintain an ongoing dialogue with StateRAMP, NASCIO, and the multi-state information security community about the evolution of the subcontractor prequalification framework and the cybersecurity requirements for PoC Procurements involving citizen-facing systems. The threat environment for government information systems is not static, and the Article 3B security assessment and live system access conditions must remain calibrated to current threat realities rather than becoming a compliance checklist that no longer reflects actual risk.


CONCLUSION
This working paper has proposed a complete framework for integrating proof-of-concept procurement of genuinely novel technologies into the ABA Model Procurement Code. The framework addresses the six principal failures of the existing MPC architecture in this context: the competitive sealed proposal forced fit, the solution bias problem, the sole source trap, the absence of a minimum viable product concept bridging PoC and production procurement, the unaddressed fiduciary obligations of government to citizens whose data and services are implicated in novel technology exploration, and the structural mismatch between formal prime contractor accountability and the actual location of expertise and risk in complex PoC work.
The proposed Article 3B and its conforming amendments draw on a convergent body of evidence from state innovation, European pre-commercial procurement law, federal small business innovation programs, the DHS Procurement Innovation Lab, NASPO cooperative purchasing models, and the StateRAMP security authorization framework. The design choices made in the statutory language are grounded in documented operational experience across these frameworks rather than in theoretical preference, and the recommendations on contested policy questions are accompanied by full explanations of the competing considerations so that the committee and adopting states can evaluate them on their merits.
The framework is designed to be adoptable, durable, and self-correcting: adoptable because it works within existing state procurement law structures and the MPC's established drafting conventions; durable because its triggering standard, process structure, and accountability mechanisms are defined in technologically neutral terms that should remain applicable to future generations of genuinely novel technologies; and self-correcting because the mandatory Post-PoC Report and annual audit requirements generate the institutional learning record that allows continuous improvement of both the framework and the Toolkit that supports its implementation.
The committee's consideration of this working paper is the first step in a process that will require engagement from practitioners, state procurement officials, technology vendors, legal scholars, and the citizens whose interests the framework is ultimately designed to protect. The paper invites that engagement and will benefit from it.
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